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Current Topics. 
Legal Punctuation. 


SoLiciTors and others who spend part of their time drafting 
legal documents must have been amused to read in the well- 
known third leading article of The Times of 16th November some 
humorous comment on the lack of punctuation in legal d6écuments. 
Not unaware of the explanation that the absence of punctuation 
prevents ambiguity, the writer somewhat ambiguously himself 
says that the balance sheets of the litigation of ages have fully 
justified the practice to the profession. He goes on to hazard 
that the historically minded may suspect that lawyers do not use 
punctuation because the scriptures of their mystery were 
preserved for centuries in an ancient tongue which knew no 
punctuation. He inquires whether the explanation of the lawyers 
does not smack of their ‘‘ well-known genius for finding reasons 
for inveterate practice and common form which in fact never had 
reasons but only long-forgotten historical causes.”” Lawyers will 
feel inclined to disclaim this form of genius, and to ascribe it 
rather to The Times leader writer. The fact remains that few 
lawyers would be able to recall a single instance of a lawsuit in 
which the issue arose out of an ambiguity due to‘the lack of 
punctuation in a legal document. Nowadays there is every excuse 
for continuing the practice of abstaining from punctuation, and 

Times writer himself impliedly admits that he has suffered 
“at the hands of professional and especially youthful female 
typists ’’ who “‘ delight to frolic wantonly with commas and colons 
and stops.’’ The occasion of the article was an announcement by 
an advertiser in The Times that three persons ‘‘ were deceased 
pursuant to the Trustee Act, 1925.’ Legal draftsmen are as a 
rule skilled in avoiding such absurdities. After all, some of the 
greatest literature in the world was written without punctuation, 
and the greatest genius of English literature was fully conscious 
of the dangers of punctuation in the hands of all but the highly 
skilled, for, as Quince the carpenter aid ‘All for your delight we 
are not here. That you should here repent you the actors are at 
hand.” Here, at any rate, is a statement which might have 
caused litigation, especially if the actors had been professionals, 
or even if there had been only one professional actor, as one 
sometimes finds in amateur dramatic societies. Pope, too, 
despised commas and points, and derided the critics for that 
** Commas and points they set exactly. right, And ’twere a sin to 
rob them of their mite.’’ If, therefore, lawyers sin in this respect, 
they do so in good company. 


Exchanges and Gifts of Rations. 


It has been and probably still is a not uncommon practice 
among neighbours to give away or exchange their surplus food 
rations for rations of a foodstuff with which they consider them- 
selves inadequately supplied. It was not until Mr. SNELL, the 
metropolitan police magistrate, sitting at Marylebone, stated on 
8th November that this was an offence, that it began to be 
realised that there was anything illegal, or even unsocial, in the 
practice. A detective had stated that it was a practice in the 
St. Pancras district for people to give their unused rations to 
others, particularly to assistants at shops where they dealt. 
Mr. SNELL said that it could not be too widely known that what 
might appear to be a trivial matter was punishable by six months’ 
imprisonment. The Rationing Order, 1939, as amended, quite 
clearly provides in art. 6 that ‘‘ except where the Minister shall 
otherwise authorise, rationed food may be obtained for household 
consumption only up to the prescribed amount and only by means 
of a ration book or leaf or coupon or other ration document 
available for lawful use and lawfully used.’’ The practice of 
exchanging rationed foodstuffs is therefore obviously illegal, and 
it might have been thought that the mischief of doing so would 
have been so obvious as to render further explanation unnecessary. 
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It clearly opens the door to all sorts of black market activities. 
Nevertheless, it is extraordinary that epithets of abuse have been 
discharged into the correspondence columns of the Press against 
the authors of this state of the law. Such adjectives as ‘‘ unfair,” 
“‘un-English ’’ and ‘“ bureaucratic ’”’ are unmerited when applied 
with regard to a highly necessary enactment. The main mis- 
understanding appears to be that it is now illegal to entertain 
guests to meals unless one offers no more than a collation of 
bread and potatoes, and even a magistrates’ clerk, falling a victim 
to the common error, wrote to The Times that recently after an 
air-raid he had fed and accommodated for several days a man 
and his wife and a friend, and he assumed that he and they were 
liable to six months’ imprisonment. It would certainly have been 
a heinous offence for a legal draftsman to have omitted to provide 
for such a contingency, and art. 13 of the order does provide for 
it by excepting (inter alia) “ the distribution by any person of 
any rationed food duly obtained by him on his own behalf among 
any members of the same household or to guests sharing meals 
in such household.” Whether the prohibition will become 
sufficiently widely known to prevent friends from ‘‘ evening out ”’ 
their rations is doubtful, but it is certain that it cannot be too 
widely known. 


Assignments of Value Payments. 


Ir is pointed out in the current issue of The Law Society’s 
Gazette that under s. 9 (7) of the War Damage Act, 1941, if parties 
to a contract for the sale and purchase of property after it has 
suffered war damage wish to make any value payment that 
may attach to the vendor’s proprietary interest a part of the 
subject-matter of the sale the written approval of the Commission 
is required to render effective the assignment of the payment 
to the purchaser. The Council has made inquiries of the Com- 
mission as to the procedure that should be followed in obtaining 
the Commission’s approval. The Commission has replied that 
before giving formal approval, they require to be satisfied not 
merely that the arrangement is one which they would be prepared 
to approve, but also that there has been a transaction which, 
when approved, will operate as an effective assignment. The 
Commission are prepared to consider, before the deed of assign- 
ment is drafted, whether the circumstances are such as would 
enable them to give their approval of the arrangements which 
the parties desire to make. Where a draft deed is submitted 
which calls for no observations on the part of the Commission, 
the Commission will agree to give their formal approval upon 
being informed that the deed has been completed. It is not the 
function of the Commission to advise as to the terms of the 
document. The only function of the Commission is to see that 
prima facie the deed constitutes an effective assignment and 
that the provisions are such that it would be proper to approve. 
In the course of the examination of a draft, suggestions may be 
made as to the correctness of any references to the provisions 
of the War Damage Acts, and drafting amendments may also 
be suggested for the purpose of removing doubts as to the efficacy 
of the operative part of the assignment. When approval is 
given, it is customary to add that the approval does not otherwise 
affect the validity of the assignment, or admit the title of the 
assignor to any payment to be made. It has already been 
stated that approval will be given only in exceptional circum- 
stances. The Council of The Law Society therefore suggest 
that provision should be made in the contract for the contingency 
of the Commission’s refusing to approve the assignment of 
the payment. This, it is said, may be effected by providing 
(1) that the contract shall be conditional on the Commission’s 
giving its approval within a specified time ; and (2) that the 
deposit should be placed in the joint names of the vendor and the 
purchaser or their solicitors, and shall be returnable to the 
purchaser, if the Commissioner’s approval is not given. 
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The Public Interest and War Damage Repairs. 

THE War Damage Commission issued in the London Gazette 
for 6th November notices under s. 7 (2) of the War Damage Act, 
1941, affecting the following areas: Urban District of Cromer : 
An area bounded on the north by the sea, and on the east, south 
and west by the centre line of the following streets : On the east, 
The Gangway; on the south, Louden Lane and Mount Street ; 
and on the west, Prince of Wales Road. County Borough of 
Manchester : An area comprising the following wards : Exchange, 
St. Ann’s, Collegiate Church, St. John’s, Oxford, All Saints, 
St. George’s, Medlock Street, St. Luke’s, Miles Platting, 
St. Michael’s, and Moss Side East. County Borough of Bootle : 
An area comprising the whole of the county borough with the 
exception of Orrell Ward. Borough of Weymouth: The area 
known as Chapelhay, comprising (1) the hereditaments known as 
Nos. 1 to 24, inclusive, Hope Street ; and (2) all the hereditaments 
in the area bounded by the centre line of the following streets : 
On the north, North Quay, Trinity Road and Cove Row ; on the 
east, that part of Hope Street which lies between Cove Row and 
Hope Square, and Spring Road ; on the south, Rodwell Avenue ; 
and on the west, Rodwell Road. The effect of the notices is 
that any person proposing to execute works for the repair of war 
damage, other than temporary works, in the specified Cromer, 
Manchester and Bootle areas where the total ultimate cost will 
be more than £100 (or ten times the net annual value, whichever 
is the less), or, in the named Weymouth area, any such work 
at all, must first inform the Commission. That body in its turn 
will consult the appropriate local and planning authorities to 
ascertain whether the carrying out of the proposed works would 
conform with their intentions regarding re-planning and other 
public interests. The condition laid down regarding notification 
will be strictly enforced, and the incurring of a larger expenditure 
in the named Cromer, Manchester and Bootle areas than that 
laid down, or the carrying out of any work at all in the specified 
Weymouth area, without prior notification to the Commission, 
will render the person doing such works liable to forfeit the right 
to repayment by the Commission. If, therefore, there is a 
doubt whether the figure named for Cromer, Manchester or Bootle 
will be exceeded, the proposed work should be notified to the 
Commission. The notice concerning Bootle should be read in 
conjunction with the notice which appeared in the London 
Gazette on the 19th August, 1941. The conjoint effect of these 
two notices is that within the area now specified all works costing 
more than £100, or ten times the net annual value, whichever 
is the less, should be submitted to the Commission. In the 
Orrell Ward all works costing more than £1,000, or ten times 
the net annual value, whichever is the less, should likewise be 
submitted to the Commission. 


New Fire Prevention Proposals. 


THE Home Secretary announced in the Commons on 
17th November that he had decided on certain changes in the 
Fire Prevention Orders designed to secure that the number of 
men not belonging to exempted groups who did not perform full 
fire-guard duty was reduced to the minimum, and that the fullest 
possible measure of service was obtained from all. He summarised 
the changes as follows: (1) A local authority would be empowered 
to enrol compulsorily for duty in any part of its area men who 
worked in that area, but did no fire prevention duty at their 
place of work, and lived in another area to which compulsion 
had not been applied ; (2) Instead of fire prevention duty being 
shared equally among all workers at business premises, the 
required number would be _ designated for the regular 
performance of forty-eight hours’ duty per month at the premises 
and the remainder would be available for duty elsewhere in the 
area. There would also be safeguards against the regular.employ- 
ment of substitutes; (3) A local authority would in future be 
empowered to maintain a running registration so as to bring in 
regularly all who might change their address or status ; (4) Women 
would not be liable for fire guard duties at business premises until 
all the available men were fully employed as fire guards. Any 
balance of duty then remaining would be provided from the 
women workers ; (5) The Minister would have power to prescribe 
particular business premises, or parts of them, or classes of 
premises, as unsuitable for the compulsory performance of fire 
prevention duty by women; (6) By an enabling order he would 
take power to prescribe as a ‘‘ special area ”’ any district which was 
judged to require a special scheme. Such scheme might include 
any one or more of the following provisions: (a) Power to the 
local authority to enrol for duty in any part of its area, men who 
worked in that area but did no fire guard duty at the place where 
they worked, even if they lived in another area to which com- 
pulsion had been applied ; (6) Power to the local authority to 
enrol all men, or if necessary all men and women, who worked in 
its area and to post them to any part of it, with power reserved 
to the Minister to take certain premises out of the Business 
Premises Order so that their man-power might be distributed to 
the best advantage over the whole area ; (c) Power to the Minister 
to prescribe areas in which women would be exempted from 
compulsory duty in business premises, but not from duty in the 
residential areas where they lived, even if within the prescribed 





area. The proposed changes, and other provisions still in force, 
would be embodied in consolidated orders, with an accompanying 
explanatory memorandum, as soon as possible. 


Paper Saving. 

IN a reference to the Control of Paper (No. 48) Order, 1942, 
the current issue of The Law Society’s Gazette announces that the 
experience of the Scrivenery Department at the Royal Courts 
of Justice is that engrossments of such documents as powers 
of attorney and deeds poll with regard to changes of names 
are still being prepared in the manner customary in peace time. 
It is realised by the Council of The Law Society that many of these 
engrossments may not be typed in the offices of solicitors, but 
in those of law stationers or typing agencies, and that engrossing 
clerks who take a pride in their work are apt to feel that an 
engrossment in peace-time style does not take up much paper, 
and that there is no real need for economy in the one document 
being engrossed, in view of other economies effected in the course 
of the day’s work. Sir ERNEsT JELF, the Senior Master, desires 
to emphasise a number of points in regard to the preparation 
of engrossments. He states that in typewriting, single spacing 
should be used wherever practicable, and no spacing larger than 
double should ever be used. Margins, both at the sides, and 
top and bottom of the paper, should be as small as practicable, 
and the space between paragraphs should be as small as possible. 
Where the document is short, quarto-sized paper, instead of 
foolscap, should be used for engrossments. It should be remem- 
bered, however, that in the case of a long document the use 
of quarto paper instead of foolscap may result in waste, owing 
to the need for margins at the top and bottom of each sheet. 
Endorsements, wherever possible, should not be on a separate 
piece of paper, but can often be written in a few inches of space 
remaining in the last sheet of the engrossment. A saving of 
paper can often be achieved by placing an exhibit mark in the 
margin of the document, rather than on the endorsement. The 
Council of The Law Society learn that the present state of affairs 
is considered to be sufficiently serious to warrant the possibility 
of the making of an order that documents which have not been 
prepared with due regard to paper economy shall not be accepted 
for filing. The Council’s attention has also been drawn to the 
question of the typing of briefs and other instructions to counsel, 
and it is stated that the practice of using double or treble spacing 
on one side of the paper only, with very wide margins, if it exists, 
must be discontinued. All these matters may seem small in 
themselves, but taken in their mass result delinquencies may lead 
to serious wastage. 


Recent Decisions. 

In Progressive Supply, Ltd. v. Dalton, on 19th November 
(The Times, 19th November), FARWELL, J., held that the 
President of the Board of Trade had acted within the powers 
given him by reg. 55 of the Defence (General) Regulations, 1939, 
in making and enforcing the Check Trading Direction, 1942 
(S.R. & O., No. 1236), which were both made on 4th August, 
1942, and prohibited persons carrying on the trade of check 
trading from charging any poundage. 

In Docker v. Standard Telephones & Cables, Ltd., on 19th 
November (The Times, 21st November), the Court of Appeal 
(THE MASTER OF THE ROLLs, pu Parca, L.J., and Lewis, J.) 
held that where an employer applied to the national service 
officer under cl. 4 (1) (a) of the Essential Works (General 
Provisions) Order, 1941, for permission to terminate the employ- 
ment of one of his employees, and permission having been 
granted and the employment terminated, the employee success- 
fully appealed to the local appeal board under cl. 5 (1) of the 
order, the employee was not entitled to wages for the period 
between the date when her employment was terminated and the 
date when she resumed her employment as a result of her 
successful appeal, because the contract of employment was 
cancelled by the original termination and there could not be 
written into the order words to the effect that the contract of 
employment was to remain on foot until either the term for 
appealing had expired or, if an appeal was lodged, the local 
appeal board had made its recommendation and the national 
service officer had notified his decision. 

In Combex, Ltd. v. Cork N. Seals, Ltd., on 20th November, 
a Divisional Court (Viscount CALDECOTE, L.C.J., and TUCKER, J.) 
held that where a person who controlled the plaintiff company 
bought machines for the company, disclosing to the vendors that 
the company required them for the purpose of manufacturing goods 
for sale at a profit, and then formed a manufacturing company 
to take the machines over at cost price and sell to the plaintiff com- 
pany the goods made by the machines at a profit to the manufactur- 
ing company, the loss of profit on the goods caused to the plaintiff 
company by the vendors’ failure to deliver the machines punctually 
in their entirety could not be recovered from the suppliers as 
damages, in the absence of evidence as to the terms of the agree- 
ment for the supply of the manufactured goods by the manufactur- 
ing company to the plaintiff company, and even if the evidence 
had been sufficient, the damages on the basis of the profits which 
the plaintiff company would have made were too remote. 
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Criminal Law and Practice. 


Company Servants and False Statements. 


THE recent decision of Dellow v. Busby (1942), 2 All E.R. 439, 
in the Divisional Court, should dispose of a misapprehension 
that exists in certain lay minds, and certainly in the minds of 
the magistrates whose decision was reversed, as to the criminal 
liability of servants of limited companies for acts done in the course 
of and even in the scope of their authority. In that case the 
defence set up (and accepted by the magistrates) to 2 charge of 
knowingly or recklessly making a statement false in a material 
particular, in giving information for the purposes of the National 
Service (Armed Forces) Act, 1939, contrary to s. 16 (a) of that Act, 
was that the defendant was the secretary of a company on whose 
behalf he made the statement, and the company was the proper 
person to be summoned. 

The magistrates expressly accepted ‘‘ the well-known principle 
that English law does not hold a master responsible in criminal 
proceedings for the unauthorised act of his servant or manager,” 
but added that in each case it was a question for the court, 
“‘ whether, having regard to the language, scope and object of a 
particular statute, the Legislature intended to fix criminal 
responsibility on a man for unauthorised acts done by his servant 
in the course of his employment.’’ They said that the Act in 
question afforded them little or no help in deciding that point, 
but held that as he was the secretary of the company, and the 
false statement was on letter paper of the company and purported 
to be issued by or on behalf of the company, the proceedings were 
wrongly brought against the secretary, and should have been 
brought against the company. ; 

The Divisional Court’s decision was that the question whether 
the company was liable was quite irrelevant, and the secretary 
was clearly himself liable, as the section said ‘‘ any person, 
who .. . ete.”” The case was remitted to the magistrates to 
hear and determine it. 

The mistake of the magistrates lay in assuming that either one 
or the other, the master or the servant, must be liable. The 
question of what might be the employer’s criminal responsibility 
was as the Divisional Court held, quite irrelevant. Quite apart 
from the question whether a company can be criminally responsible, 
if a servant commits an offence at the express behest of his superior, 
he cannot plead in a criminal court that that which is a crime 
becomes an innocent act in his case because he was obeying orders. 
Any other rule would encourage vicarious criminality. 

It is important that this should be generally understood, as 
similar wording to that in s. 16 (a) is not infrequent in modern 
statutes. In one of the most recent, the War Damage (Amendment) 
Act, 1942, passed on 6th August, s. 3 (1) provides that “ if any 
person .. . furnishes any information which he knows to be false 
in a material particular, or recklessly furnishes any information 
which is false in a material particular ... he shall be guilty of an 
offence .. . ete.’’ Servants of a company are not absolved from, 
the duties of the private citizen while performing the duties of 
their office, and, indeed, it is the duty of the company secretary 
to warn his directors if he sees them disobeying the law in relation 
to the conduct of the company’s affairs. If they stand by and 
knowingly permit an offence to be committed they may become 
liable as accessories. 

If in Dellow v. Busby, supra, the criminal liability of a company 
had been a relevant consideration, the magistrates were also 
labouring under a misapprehension as to whether a company 
could be criminally liable under the section in question in that case. 
The Interpretation Act, 1889, s. 2 (1) provides: ‘ In the con- 
struction of every enactment relating to an offence punishable on 
indictment or on summary conviction, whether contained in 
an Act passed before or after the commencement of this Act, the 
expression ‘ person ’ shall, unless the contrary contention appears, 
include a body corporate.’ The words ‘‘ knowingly or recklessly ”’ 
in s. 16 (a) of the National Service (Armed Forces) Act, 1939, 
import mene rea, and it is clear from the judgment of Channell, J., 
in Pearks, Gunston & Tee, Lid. v. Ward [1902] 2 K.B. 1, Ll, that 
where mens rea is an essential ingredient of a criminal offence, 
a company cannot be guilty of that offence, because “ a contrary 
intention appears.” It is clear, therefore, that even if it had 
been a logical defence to argue that the secretary of the company 
was not liable because the proper person to prosecute was the 
company, that defence should have failed on the ground that the 
company could not have been successfully prosecuted for an 
offence of which mens rea was an ingredient. 

A further point arising out of the Divisional Court’s decision 
deserves a passing reference. A prosecution under s. 84 of the 
Larceny Act, such as was brought in the Kylsant case, may 
only be brought against ‘‘ a director, manager or public officer 
of any body corporate or public company.’’ <A _ prosecution 
under s. 362 of the Companies Act, 1929, for wilfully making a 
false statement in any return, report, certificate or balance sheet, 
knowing it to be false, may be brought against ‘‘ any person ”’ 
committing such act. 





The fact that ‘‘ any person’? may be | 


convicted does not mean that a company can be convicted even | 
if the notepaper or business headings of the company are used. | 


The use of words like ‘‘ wilfully ” and ‘“‘ knowing ” makes it quite 


clear that mens rea is an ingredient in the offence, and therefore 
a corporation cannot be convicted. 

Finally, these sections, and sections like them, are also affected 
by the decision of the Court of Criminal Appeal in R. v. Kylsant 
[19382] 1 K.B. 442, as to the meaning of the words “ false in a 
material particular,” which occur also in the Larceny Act, 1861, 
s. 84. The words, as Wright, J. (as he then was), said in his 
summing up, which was approved by the Appeal Court, do not 
merely mean that the actual words or figures which are false 
should be capable of being pointed out as false, but also include 
a statement which is false *‘ not because of what it states, but 
because of what it does not state, because of what it implies,” 
even though, as the learned judge said, that type of falsity is 
more difficult to establish because it consists of ‘‘ a fraudulent 
desire to create a false impression.’’? There are, obviously, many 
different ways of creating a false impression by means of a 
suppressio veri, and there is no reason, apart from the difficulty 
of proof of fraudulent intent, why a case of the genre of R. v. 
Kylsant should not recur. 








Schedule A and War Damage 
Contribution. 


IN accordance with the War Damage Act, 1941, the amount on 
which the war damage contribution on property is charged is 
usually the net Sched. A assessment which had effect as at 
3rd September, 1939. If there was no Sched. A assessment the 
contribution is calculated on the net annual value for rating 
(usually the value as at 3rd September, 1939). The Act mentions 
certain instances in which Sched. A assessments made since 
September, 1939, are to be operative instead of the 1939 assessment 
comprising the contributory value. These exceptions are 
where during the risk period new Sched. A assessments have 
had effect by reason of— 

(a) the splitting up of lands into new units ; 

(b) structural alterations which increase the annual value ; 

(c) total or partial destruction or demolition of buildings 
or works, otherwise than by war damage. (Heading (c) does 
not apply in calculating the instalment of the contribution due 
in 1941, as it is a provision included in the War Damage 
Act, 1942, and operative only from that year onwards.) 

In practice it has been found that there are cases in which 
there is substantial hardship in adhering to the September, 1939, 
Sched. A assessment, apart from the exceptions provided in the 
statute. In November, 1941, a concession was announced in 
Parliament, whereby a property-owner is able to claim reduction 
of the Sched. A assessment in force at 3rd September, 1939, for 
the purpose of the war damage contribution where he was not 
liable to income tax for the year 1939-40, and consequently 
was not concerned to appeal against the Sched. A assessment in 
force in September, 1939, although this assessment was excessive. 

Within recent months the Inland Revenue have announced 
that no objection is raised to applications (made within a reason- 
able time) for reduction of the Sched. A assessment in force 
at 3rd September, 1939, for the purpose of the war damage 
contribution in regard to the two following categories of 
property :— , 

(a) Cases of blocks of flats, offices, etc., in respect of which 
income tax, Sched. A, for the year 1939-40 was collected not 
on the amount of the net Sched. A assessment but on the 
basis of figures of net receipts computed for the purpose of a 
claim for void tenements under s. 21 of the Finance Act, 1930. 
If in such cases it can be shown that the Sched. A assessment 
for 1939-40 was clearly in excess of the rack-rental value 
immediately before 3rd September, 1939, on the basis of the 
premises being fully let, an application may be made for an 
adjustment of the 1939-40 assessment by reference to that 
rack-rental value. 

(b) Cases of buildings which were unoccupied and _ unlet 
throughout the year 1939-40, and which because of their 
condition or for other reasons could immediately before 
3rd September, 1939, only have been let, if at all, at a rent 
substantially less than the gross Sched. A assessment for 
1939-40. 

It will be observed that whilst the Sched. A assessment as at 
3rd September, 1939, is normally the contributory value, there 
are three statutory exceptions and three exceptions by Inland 
Revenue concession. These exceptions do not, however, cover 
two broad categories of taxpayers who allege that they are 
having to pay war damage contribution on an excessive figure. 

Firstly, there are the cases where the owner was not exempt 
from income tax as at September, 1939, but has subsequently 
discovered that the Sched. A assessment at that time was 
excessive and has successfully appealed for a reduction in the 
Sched. A assessment. Owing to the twelve months’ time limit, 
an appeal against an excessive Sched. A assessment for 1939-40 
had to be lodged not later than 5th April, 1941, and at that 
date the demand notes for the first instalment of the war damage 
contribution due on Ist July, 1941, had not been issued. In 
1939-40 a property-owner may have been subject to income tax 
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at only 2s. 4d. in the £, and the fact that his Sched. A assessment 
was excessive may have escaped his attention. There are 
many cases in which the Sched. A assessment for 1939-40 was 
discharged as part of the personal allowance or other allowances 
due to the taxpayer, and because there was no actual tax levied 
on the property the fact that the assessment was excessive may 
never have come to the taxpayer’s notice. Such people, because 
they were not exempt from income tax in 1939-40, are outside the 
official concession. A more reasonable test would be whether 
the Sched. A assessment as at September, 1939, was excessive. 
If it was, then there are strong grounds for contending that the 
owner should be entitled to claim adjustment of the war damage 
contribution whether or not he was exempt from income tax 
in 1939-40. At present, however, the Inland Revenue con- 
cession extends only to those cases where there was no income 
tax liability in 1939-40. 

The second category of hardship cases are those where a 
property-owner cannot claim that the Sched. A assessment was 
excessive, but where the assessment has been reduced subsequently. 
For instance,.a property let in 1939-40 may have had a net 
Sched. A assessment in that year of, say, £70, but it has sub- 
sequently become owner-occupied and the Inland Revenue have 
reduced the Sched. A assessment to the rating assessment with 
the result that the net Sched. A has become, say, £40. Despite 
an appreciable reduction of this kind the owner has to pay war 
damage contribution on £70. There are also the cases in which 
rents have fallen since 1939-40, and the Sched. A assessment 
has been correspondingly reduced ; here again the owner has 
to pay war damage contribution on the original figure. Property 
owners naturally contend that it is inequitable that they should 
have to pay war damage contribution for several years on a 
figure in excess of the present Sched. A assessment. There are, 
however, difficulties about claiming that there should be any 
departure from the value as at September, 1939, as the basis for 
determining the contributory value. One point that can be 
adduced in support of this reform is that when the War Damage 
Bill was drafted it was probably thought that property values 
might fall seriously owing to air raids. Actually, however, the 
number of cases in which Sched. A assessments have been reduced 
since 1939-40 cannot be a very substantial proportion of the 
whole. Hence it would not be a very substantial or costly 
concession if the Chancellor were to agree to the Sched. A assess- 
ment as at ist January in a particular year being the basis for 
the war damage contribution for that year. The Chancellor 
might, however, say that if that basis were adopted it would be 
necessary to raise the contributory value where the 1939 
Sched. A assessment had been increased (including Case VI 
assessments on excess rents). Hence there are difficulties in 
pursuing this particular proposal. Nevertheless, it is under- 
standable that the owner who is paying the war damage contribu- 
tion on an assessment higher than the present Sched. A assessment 
feels he is being harshly treated, particularly as the contribution 
still has some years to run. The grievance is intensified by 
reason of the fact that the property owners mainly affected are 
those whose property is in depressed artas of the country such as 
the coastal defence zones. 

Summing up, there are three categories of properties where 
under the statute a revised Sched. A assessment since September, 
1939, can comprise the contributory value, and three categories 
where this can be claimed by concession. There are left the two 
broad groups of properties where the present Sched. A assessment 
is lower than in September, 1939, but to which concessional 
treatment does not extend and on which the contribution has 
to be paid on the 1939 figure. 
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A Conveyancer’s Diary. 
Retainer. 


EpirH MARGARET Rupp, who died in June, 1940, left a will 
appointing the Royal Exchange Assurance to be her executor, 
and the executor duly proved the will. At the testatrix’s death 
she was indebted to the executor and to one Ballantine to the 
extent of £4,000 in respect of an advance which they had jointly 
made to her on the security of a mortgage. The loan had been 
made out of a fund admittedly held by the mortgagees as trustees, 
and neither of them was beneficially entitled to it. Proceedings 
were taken to ascertain whether the Royal Exchange Assurance 
was entitled to exercise the executor’s right of retainer in respect 
of the £4,000 as against other creditors of the estate. The 
summons was heard by Morton, J., and is reported as In re Rudd 
[1942] Ch. 421; 86 Son. J. 242. 

Under the law in force before 1926 the position would have 
been clear. Retainer was only possible out of so-called ‘ legal ”’ 
assets, but out of them the executor could retain against other 
creditors in the same degree as himself. Moreover, one of the 
points decided by the Court of Appeal in Re Hubback (1885), 
29 Ch. D. 934, was, to quote the headnote, that ‘‘ one of several 
executors is entitled to a right of retainer in respect of a mortgage 
debt due from the testator to a body of trustees of whom that 
executor is one.” 

The law has, however, been affected by A.E.A., 1925, s. 34. 
Subsection (1) provides that ‘‘ where the estate of a deceased 
person is insolvent, his real and personal estate shall be adminis- 
tered in accordance with the rules set out in Part I of the First 
Schedule to this Act.’? The rule there laid down is that, subject 
to the priority of funeral, testamentary and administration 
expenses, the bankruptcy rules in force from time to time are to 
apply. Subsection (2), however, provides as follows: ‘* The 
right of retainer of a personal representative and his right to 
prefer creditors may be exercised in respect of all assets of the 
deceased, but the right of retainer shall apply only to debts owing 
to the personal representative in his own right whether solely or 
jointly with another person. Subject as aforesaid, nothing in 
this Act affects the right of retainer of a personal representative, 
or his right to prefer creditors.”’ 

The effects of the subsection are clearly as follows: First, the 
whole of the old law on retainer and preference is preserved 
unaltered except as provided in the subsection ; second, both 
retainer and preference are to be exercisable in respect of all 
assets and not only of legal assets ; third, retainer is confined to 
debts owing to the personal representative ‘‘ in his own right.” 
It was the meaning of this last phrase that was in issue in 
Re Rudd. 

Now “in his own right ’”’ is an expression which has, as one 
might expect, been construed by the courts, and reliance was 
placed in argument upon Sutton v. English & Colonial Produce Co. 
[1902] 2 Ch. 502. That was a case upon the construction of the 
articles of association of a company which required a director to 
hold his qualification shares ‘‘ in his own right.’’ A director who 
had 1,000 shares became bankrupt, and his trustee in bankruptcy 
‘claimed the 1,000 shares as his, but postponed for a few days 
his decision ’’ whether to get his own name registered as holder 
(see per Buckley, J., at p. 505). The learned judge held that 
although the bankrupt still had the legal title to the shares, he 
had not got it “ in his Own right.’’ He explained that the true 
effect of the article was that a directer was qualified only if he 
‘* holds shares in such a way that the company can safely deal 
with him in respect of his shares, whatever his interest may be in 
the shares.’’ It would follow, he observed, that a trustee may be 
qualified even if he has no beneficial interest, but that a person 
in the position of this bankrupt was not, since the company had 
notice of the claim of the trustee in bankruptcy. 

Now that decision was a decision on company law and on the 
true construction of a particular article. It is clear that the 
article had to be, and was, construed with an eye to the con- 
siderations which framers of articles have in mind. Those 
considerations would hardly operate upon the draftsmen of the 
Administration of Estates Act: indeed, Buckley, J., observed 
that similar words used in respect of charging orders in the 
Judgments Act, 1838, did not bear the same meaning, but 
required beneficial ownership. 

In Re Rudd, Morton, J., first stated that the right which the 
Royal Exchange Assurance sought to exercise was a right of 
retainer and not one of preference. I revert to this point later. 
He then referred to the argument which had been put forward in 
reliance on Sutton v. English & Colonial Produce Co. and rejected 
it, saying that ‘‘ on the true construction of the subsection and 
having regard to the context,’ he had reached the conclusion 
that ‘‘ in his own right ’’ means ‘‘ beneficially.”” He added that 
in his view this conclusion was “‘ strongly supported’ by the 
language of the subsection, since it first provides that the right 
of retainer may be exercised in respect of all assets, thus giving 
the personal representative a better position than he had when it 
was exercisable only in respect of legal assets, and then proceeds, 
using the word ‘‘ but,’’ which is proper to introduce an antithesis, 
to lay down that the debts which may be so met are to be confined 
to those owing to him “in his own right.’’ This phraseology 
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clearly suggests that the Legislature was widening the right in one 
way and restricting it in another. The consequence is that there 
“an now be no retainer except of debts owing to the personal 
representative beneficially, whether in severalty or jointly with 
another. 

The really puzzling thing is, however, the fact that A.E.A., 
s. 54 (2), apparently treats the right of retainer as something 
different from the right of preference, and that Morton, J., 
not only accepted this distinction as a valid one, but held that 
the right in question in Re Rudd was one of retainer and not one 
of preference. The ground which he gave was that in Re 
Hubback, where, as we have seen, the same point as in Re Rudd 
arose under the old law, Cotton, L.J., had said : ‘ It is established 
that one of several executors, if a creditor, may retain, just 
as if all were creditors, on this ground, that if one executor is 
a creditor, as an executor cannot sue himself, there is nobody 
who can sue, and he will be placed at a disadvantage if he cannot 
get that priority which another creditor by suing can get.’’ The 
point of this observation is, of course, that as among simple 
contract creditors, the one who sued could thus make himself 
a judgment creditor, and it was thought fair that an executor 
should be able to get a like priority for himself, from which, in 
the absence of a right of retainer, his inability to sue himself 
would debar him. Cotton, L.J., was saying that this argument 
applied whether the executor was a sole executor or was one of 
several. No doubt the explanation given of the right of retainer 
is a valuable commentary on its effects, and, if there had been 
no right of preference, it might well be accepted without further 
ado as an explanation of the origin of retainer. But in fact 
that is also the right to prefer creditors, and the explanation given 
does not explain that right but only retainer. 

I had certainly supposed that the real explanation of retainer 

yas a3 stated by Jessel, M.R., in the following interlocutory 
observation in Talbot v. Frere, 9 Ch. D. 568, at p. 570: ‘ An 
executor had a right to prefer one creditor to another as among 
creditors of equal degree. He could not prefer a creditor lower 
in rank to a creditor higher. It followed, therefore, that if he 
was a creditor he had a right to prefer himself to another creditor 
of equal degree ; and this was called ‘ retainer,’ because he had 
the money in his own hands ; but it was, in reality, the exercise 
of the right of preference in his own favour, and the proof that 
that was so was that he had no right of retainer against a creditor 
of a higher degree.’’ This observation of a very learned judge 
is also commended by the fact that if retainer was a mere sub- 
category of preference, it is only necessary to seek the explanation 
for the existence of the right to prefer; whereas, if retainer 
is not merely a kind of preference, it is necessary to seek 
explanations for two rather anomalous rights. 

Whatever may be the historical truth, however, 1 think that 
those rights have got to be treated rather differently since 1925. 
Before that they were common law rights, and were thus to be 
taken as grounded upon principle ; A.E.A., s. 34 (2), remakes them, 
and they are now artificial. That being so, it is quite clear that, 
as s. 34 (2) treats them as two sorts of right, they are henceforth 
two rights and not one. Further, a purely artificial variant is 
introduced by the rule that retainer can only be of debts owing to 
the executor ‘in his own right.’””’ When retainer was a matter 
of principle, it was bound to follow (and the court so held in Re 
Hubback) that retainer was allowable of any debt to the executor, 
whatever his capacity. That is now clearly changed. The 
consequence is anomalous; an executor can prefer one creditor 
to another; but, since Morton, J., has held that a payment 
by the executor to himself is retainer, not preference, an executor 
cannot prefer a debt due to himself. He may retain such a 
debt, for his own selfish advantage, where it is owing to him in his 
own right. But where it is owing to him as trustee, it has to 
take its chance of dividend, for under s. 34 (2) it is not capable 
of retainer, and it has now been held that there can be no prefer- 
ence in such a case. It is very odd that a fiduciary person, 
as an executor is, can line his own pocket more easily than he 
can fill the coffers of another trust of which he is also trustee. 
But such seems clearly to be the present law. This is the sort 
of anomaly (created by the last generation of reformers) which 
might profitably occupy the attention of their successors ; 
but I am afraid that useful changes of this sort will be thought 
too dull now that grandiose projects like universal registration 
of title are in the wind again. 











Obituary. 


Mr. F. C. BUNE. 
Mr. Frank Cuthbert Bune, barrister-at-law, died recently aged 
sixty. He was called by Lincoln’s Inn in 1919, and specialised in 
the law of defamation and newspaper law. In 1926 he joined 


Odham’s Press, Ltd., as legal editor and adviser, as a result of | 


which he ceased to practise. He remained legal adviser to Ear] 
Haig’s Ex-Officers’ Association until 1931, and in that capacity 
dealt with many problems arising out of the post-war period. 
He was also an original member of the Legal Committee of the 
Newspaper Proprictors’ Association. 


Landlord and Tenant Notebook. 


| Rent Acts: Evasion of Security of Tenure Provisions. 
THE main object of the Rent, ete., Restrictions Acts is to control 
rents. The provisions conferring security of tenure are essentially 
ancillary provisions. That they are essential provisions is no 
doubt true ; but for them landlords might either withhold supplies 
or embark upon a ‘‘ war of nerves.”? But the scope of the Acts 
is now such that there are many houseowners who would be willing 
to let their controlled properties at the controlled rents if they 
could be sure of being able to resume possession when they wish 
to, say, after the war. Whether any such assurance can 
effectively be given is extremely doubtful ; but I propose in this 
article to examine a few suggestions. 

Colourable transactions—which, admittedly, occur to one most 
readily—can be ruled out. The ** Rent Act lino’? method, by 
which landlords sought to exploit the proviso excluding furnished 
lettings, was never too successful; attempts to calculate how 
little furniture would satisfy proviso (i) to s. 12 (2) of the 1920 
Act (‘a dwelling-house bona fide let at a rent which includes 
payment in respect of ... the use of furniture ”’) were dis- 
couraged by the courts, and further discouraged by the 
Legislature when it enacted, by s. 10 of the 1928 Act, “a 
dwelling-house shall not be deemed to be bona fide let at a rent 
which includes’ such payments ‘*‘ unless the amount of rent 
which is fairly attributable to the ... use of the furniture, 
regard being had to the value of the same to the tenant, forms a 
substantial portion of the whole rent.” 

Much the same might be said of what one might call a fictitious 
letting for business purposes. It will be remembered that in 
Williams v. Perry |1924] 1 K.B. 936, a shop with living 
accommodation was let to a tenant who previously stated that 
he wanted the shop for his business and the rest as storerooms and 
workrooms, but who during the term first sub-let part as a 
dwelling-house and then went and lived there himself. The 
Divisional Court, reversing the judgment of the county court, 
held that the premises had been converted into business premises 
by agreement. Some attempt might be made, in a case in which 
the landlord could be trusted not to enforce the stipulation, to 
exclude the operation of the Acts on these lines ; but, apart from 
the fact that a court might choose to examine the genuineness of 
the agreement, there is always the danger of a covenant ceasing 
to be effective by reason of acquiescence. If agreement can 
convert, failure to enforce may re-convert. 

Change of identity by reconstruction is, of course, at present 
quite impracticable. 

This exhausts the possibilities of excluding the property from 
the scope of the Acts. Let us now see what can be done if control 
is accepted. 

There is, of course, no step that can successfully be taken by 
the landlord of a controlled dwelling-house anxious to resume 
possession without relying on one of the recognised grounds. 
| The plain fact is that the court has no jurisdiction to grant an 

order for possession unless satisfied of one of those grounds and 

satisfied that it is reasonable to make the order. ** The section 
under which the application for possession was made,’ said 

Swift, J., in Williamson v. Pallant [1924] 2 K.B. 173, ** provides 

that even if one or more of the conditions under which an order 

for possession may be made exists, such an order shall not be made 
| unless the court considers it reasonable to make such an order,” 

and the county court judge ‘ ought to consider and give proper 
weight (but no more than proper weight) to every circumstance 
which affects the interest of either the landlord or the tenant in 
the premises which are the subject-matter of the action . 
Any fact which has any bearing on the question as to whether 
or not he should make an order ought to be considered by him.” 

In the circumstances visualised, the landlord will reasonably 
require possession of the dwelling-house for occupation as a 
residence for himself, and, assuming that he has not become 
landlord by purchasing the house after Ist September, 1939, he 
thus satisfies the requirement of the Rent, etc., Restrictions 
(Amendment) Act, 1933, Sched. I (hk), (é), as amended by the 
1939 statute. Is there anything he can do now, before letting, 
to make it likely that the court will consider it reasonable to 
grant an order for possession ? 

He might, of course, stipulate for a blank notice to quit signed 
by the tenant, or a blank offer to surrender ; for the Acts do allow 
a controlled tenancy to determine by notice to quit given by the 
tenant or by an agreed surrender. 

But, if these devices appear attractive at first sight, a moment’s 

‘reflection will show that in themselves they are worthless. It is 
implicit in any tenancy agreement that the tenant shall yield up 
the premises to the landlord at the expiration of the term ; if the 
Legislature relieves the tenant of this obligation, it can relieve 
him of others having the same effect. And that it has done so 
has been deinonstrated. 

In the comparatively early days of the Rent Acts, we had 
Artizons, Labourers and General Dwellings Co., Lid. v. Whitaker 
[1919] 2 K.B. 301, in which a tenant holding under a quarterly 
agreement, who believed that under that particular agreement 
any notice to quit had to be ‘‘ confirmed ” by the half-quarter 
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day, refused to give up possession on the expiration of a notice 
(unconfirmed) given by himself. Astbury, J., in fact accepted 
the tenant’s version of the agreement, but went on to say obiter 
that even if that were not so he was protected ; no order could 
be made against him. It might, the learned judge observed, 
seem whimsical that an Act passed for the relief of tenants should 
apply when the tenant himself put an end to the tenancy, but the 
language admitted of no other construction. 

Then, in Barton v. Fincham [1921] 2 K.B. 291 (C.A.), a tenant 
executed a written agreement by which, in consideration of £20 
(down). she undertook to give notice to quit; when the notice 
expired, she stayed on. The landlord won in the county court 
and again in the Divisional Court, where Lush and McCardie, JJ., 
disagreed ; the Court of Appeal allowed the tenant’s appeal. 
‘The tenant,”’ said Scrutton, L.J., ‘‘ can leave of his own free 
will, surrendering his tenancy ... But if he is in possession and 
unwilling to give it up, possession can only be obtained by order 
of a court, which order can only be made if certain specified facts 
can be proved.” 

In these two cases, however, the notice was given and the 
agreement made, respectively, during the term; and what I 
may suggest is that if. when negotiating an agreement of a 
controlled house, it was clearly brought out that the tenant was 
content with the advantages of actual rent restriction and had 
no intention of retaining possession when the landlord again 


To-day and Yesterday. 
LEGAL CALENDAR. 


23 November.—-On the 23rd November, 1770, ‘a rule was 
granted in the Court of King’s Bench, on a motion made by 
Mr. Moreton and seconded by the counsellors Wallace and 
Dunning, for an information against seven of the ringleaders 
concerned in breaking out of the King’s Bench last Monday and 
now confined in the county gaol.’’ The imprisoned debtors had 
risen and secured the turnkeys and seven of them had got away 
before the Marshal was able to obtain a party of guards from the 
Tower of London to secure the rest. Such disturbances were 
periodical and this one had been brought to a head by a very well 
reasoned pamphlet written by a debtor to expose the oppressions 
suffered by the prisoners—the cells, damp, cold and draughty in 
winter, filthy and verminous in summer, the unwholesome food, 


| the abandoned wretches he was obliged to consort with, the 


required the property, this would at least be a fact which, in the | 


words of Swift, J., in Williamson v. Pallant, supra, had some 
bearing on the question of reasonableness. 








Our County Court Letter. 


Dedication of Highway. 


IN a case at Aberystwyth County Court (Morgan v. Evans) the 
claim wes for £10 as damages for trespass and for an injunction. 
The plaintiff’s case was that he was the owner of a farm at 
Morfa, including two fields numbered 69B and 69 on the ordnance 
map. The defendant was the owner of field No. 68, and during 
1940 he had made a gap in the hedge separating field 68 from 
field 69. This enabled him to use a track or roadway on to the 
plaintiff’s land, leading from the highway and from the beach. 
The defendant made no admission as to the plaintiff’s alleged 
ownership of the farm, or of fields 68B and 69. The defendant 
admitted ownership of field 68, and the making of the gap, but 
he denied that the hedge separated his field (68) from field 69. 
The gap was made by the removal of stones, thereby revealing 
a pre-existing gap. The track or roadway was not on the land 
of the plaintiff as alleged, but the existence of the roadway from 
the highway to the beach, and the user thereof by the defendant, 
were both admitted. Alternatively, if the roadway was on the 
plaintiff's land, there had been, at the time of the alleged trespass, 
and there still was, a common and public highway for persons 
with horses, cattle and carriages at all times of the year. 


| dying man. 


The | 


highway had been dedicated to the use of the public from time | 
immemorial, as shown by various documents, produced by the | 


Librarian of the National Library of Wales, e.g., a road book 
dy John Ogilby (1675) and Emanuel Bowen’s plan. 
was undated, but was first published in 1729. Oral evidence 
was also given by six witnesses as to the existence of the roadway 
prior to the closing of the gap. His Honour Judge Frank Davies 
gave judgment for the defendant, with costs on Scale C, including 
a “no local bar ”’ fee. 


Habitability of House after Infectious Disease. 


IN a case at Manchester County Court (Deakin v. Entwistle) the 
claim was for £4 13s. 6d. as arrears of rent of a house from the 
ith November to the 9th December, 1940. The counter-claim 
was for £30 as damages for breach of contract, on the ground that 
the house was not reasonably fit for habitation. The plaintiff’s 


The latter | 


impositions and extortions of the keepers. 


24 November.—Among the criminals hanged at Tyburn on the 
24th November, 1740, was William Duell, condemned for murder. 
His body was taken to Surgeons Hall to be anatomised, but after 
it had been stripped and laid on the board, one of the servants, 
while washing it, noticed that there were signs of life. The breath 
came quicker and quicker and one of the surgeons let some ounces 
of blood from him. In two hours Duell was able to sit up in a 
chair, and on the same evening he was sent back to Newgate. 
His sentence was commuted to transportation. 

25 November.—In November, 1676, Chief Justice Hale was a 
‘* As the winter came on, he saw with great joy his 
deliverance approaching; for besides his being weary of the 
world and his longings for the blessedness of another state, his 
pains increased so on him, that no patience inferior to his could 
have borne them without a great uneasiness of mind.’’ While 
sick he insisted on being carried to church in his chair, where he 
received the Sacrament kneeling, though the minister had offered 
to bring it to him at histown house. Towards the middle of the 
month he foretold that ‘‘ if he did not die next Friday week, he 
should live a month longer.’’ The day fell on the 25th November, 
and he languished on till Christmas morning, when he expired. 


26 November.—Lord Chief Baron Skynner started at the Bar 
with no particular advantages of background and made his way 
by his own exertions. He took silk in 1771 and was appointed 
attorney of the Duchy of Lancaster, and in the following year he 
became second judge on the Chester circuit. In 1777 he was 
placed at the head of the Court of Exchequer, presiding 
there with great learning and ability for nine years, after 
which ill-health forced him to resign. He died at Milton on the 
26th November, 1805. 

27 November.——Henri Francois d’Aguesseau, born at Limoges 
on the 27th November, 1668, is one of the great figures in French 
legal history. He studied the law under Jean Domat and he 
was one of the first masters of forensic eloquence in his country. 
From 1700 to 1717 he was Procurator General and subsequently 
he was three times Chancellor. He made an unsuccessful attempt 
to codify the law of France, but he achieved important reforms 
in the administration of justice. He died in 1751. It is said 
that, finding that his wife always kept him waiting a quarter of 
an hour after the dinner bell had rung, he decided to use the 
time in writing a law book and in due course produced four 
quarto volumes. 


28 November.—-Henry Stephen, though an accomplished 
lawyer, obtained no great success at the Bar, for he was retiring, 
nervous and diffident. Yet he attained a unique place in his 
profession. In 1824 he published a treatise on pleading designed 
to demonstrate the principles of the science as part of a general 
scheme. Professor Dicey has said that *‘ Stephen by a stroke of 


' something like genius at once and precisely accomplished his 


case was that her previous tenant had left on the 2nd September, | 


1940, in good health—so far as the plaintiff knew. The defendant 
then went into possession for three weeks, and duly paid the rent. 
It then transpired that the previous tenant had had tuberculosis. 
The house was accordingly fumigated, but the defendant con- 
tended that this had discoloured her furniture. This was removed 
six weeks later, as the defendant found other accommodation. 
His Honour Judge Leigh held that there had been no deceit by 
the plaintiff. The defendant, however, had no idea that the 
previous tenant had had tuberculosis. Prior to fumigation the 
house had not been reasonably fit for habitation. The defendant 
had nevertheless paid three weeks’ rent on the assumption that 
the house was fit for habitation. She was accordingly entitled to 
the return of three weeks’ rent, viz., £2 6s. 9d. As she had 
occupied the house, by means of her furniture, for six weeks 
following the fumigation, the defendant was liable for rent for 
that period. There was no evidence that the discolouration of 
the furniture was due to the fumigation. No order was accordingly 
made on the counter-claim. On the claim, judgment was given 
Compare Collins v. 


for the plaintiff for £2 6s. 9d. with costs. 
Hopkins [1923] 2 K.B. 617, 


aim; he exhibited the whole theory in scientific form, arranged 
the principles in logical order and expressed them in a series of 
rules of unequalled clearness and brevity . .. Stephen founded 
a school, but none of his many followers have surpassed him in 
mastery of the subject, logical power and terseness of expression.” 


' The work’s merits, recognised in England and America, brought 


him promotion to the rank of serjeant at law in 1828. In 1841 
he published his famous *‘ Commentaries,’”’ described as ‘* partly 
founded on Blackstone,’ but Dicey wrote: ‘‘ In reality it was 
an original composition differing essentially in character 
and in merit from his predecessor ... Had the work been 
published as an original treatise, it would have stood upon 
a level with Blackstone’s work.’ Stephen died on the 
28th November, 1864. 

29 November.—On the 29th November, 1733, ‘‘ a cause was 
tried in the Court of Exchequer at Westminster on an information 
against Captain Tobias Jewers of the ‘ Chandos’ sloop trading 
to Rotterdam for making a false entry at the Custom House ; 
but it appearing that the goods charged to be omitted in his bill 
of entry were clandestinely brought into and concealed in the 
vessel without his knowledge and against his order, a verdict 
was given for the defendant.” 
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COUNTY COURT CALENDAR FOR DECEMBER, 


Circuit 1—Northum- 
berland 
His Hon. JUDG 
RICHARDSON 
Alnwick, 
Berwick-on-T weed, 
Blyth, 4 
Consett, 18 
Gateshead, & 


Hexham, 
Morpeth, 
+* Newcastle-upon-Tyne, 
2 (R.B.), 9 (B.), 
11 (J.S.), 15 


North Shields, 10 
Seaham Harbour, 14 
South Shields, 2 3 
Sunderland, 9 (R.B.), 
16.17 

Circuit 2—Durham 

His Hon. JUDGE GAMON 
Barnard Castle, 
Bishop Auckland, 15 
Darlington, 2 (J.S.), 


16 
*Durham, | (J.S.), 14 
Guisborough, 9 
Leyburn, 
+*Middlesbrough, 8, 
Northallerton, 17 
Richmond, 3 
+*Stockton-on-Tees, 
Thirsk, 
West Hartlepool, 


10 


Circuit 3—Cumber- 
land 
His Hon. JupDGE 
ALLSEBROOK 
Alston, 
Appleby, 14 
+* Barrow-in-Furness, 2, 
3 


Brampton, 17 
*Carlisle, 2 (R.), 16 
Cockermouth, 
Haltwhistle, 12 
*Kendal, 15 
Keswick, 17 (R.) 
Kirkby Lonsdale, 8 
Millom, 
Penrith, 18 
Ulverston, 1 
+* Whitehaven, 9 
Wigton, 11 
Windermere, 4 
*Workington, 10 


Circuit 4—Lancashire 
His Hon. JUDGE PEEL, 
O.B.E., K.C 
Accrington, 17 
Wat SA45B.),°%, 
14 (J.8.) 
iia 3% g, 3, 0 
1 (B.), 16 (J.S.) 
*( mA ng 10 
Clitheroe, 1 (R.) 
Darwen, 18 (R.) 
Lancaster, 4 
+*Preston, &, 
18 (B.) 


Circuit 5—Lancashire 
His Hon. JUDGE 
HARRISON 
+* Bolton, 2, 8 (J.5.), 16 
Bury, 7 (J.S.), 14 
*Oldham, 3, 10, 


15 (J.8.), 


17 


(J.8.) 
*Rochdale, 11 (J.8.), 18 
*Salford, 1, 4, 9 (J.S.), 
15 (J.S8.), 21 


Circuit 6—Lancashire 
His HON. JUDGE 
CROSTHWAITE 
His Hon. JUDGE 
PROCTER 
rer. i, 2,3 
8, 9, 10, 11, 
18, 17, 18 
St. Helens, 9 
Southport, 15 
Widnes, 11 
*Wigan, 10 


Circuit 7—Cheshire 
His HON. JUDGE 
RICHARDS 
Altrincham, 2 
* Birkenhead, 2 (K.). 7, 
16 (R.), 18 
Chester, 8, 22 
*Crewe, 4 
Market Draytor, 
Nantwich, 
*Northwich, 10 
Runcorn, 15 
*Warrington, 3, 3! 


Circuit 8—Lancashire 
His Hon. JUDGE 
RHODES 
Leigh, 4 
+*Manchester, 
4 (B.), 7, 
15, 
18 (B.) 
C'rcuit 10—Lancashire 
His HON. JUDGE BURGIS 


* Ashton-under-Lyne, 4 
*Burpley, 10, 11 


»_ 4, 
14, 


1, 
8, 9, 
16, 17, 





Colne, é 
( ongleton, 
Hyde, 

*Mace’ le wae ld, 
Nelson, 9 
Rawtenstall, 
Stalybridge, 

*Stockport, 1, 1 

(B.), 30 (J.S.) 
Todmorden, 8 


Circuit 12—Yorkshire 
His Hon. JuDGE NEAL 
* Bradford, 10. 11(J.8.), 
16 (R.B.), 22 
Dewsbury, 8, 10 (R.) 
(R.B.) 
*Halifax, 5. 4 
11 (R.B.) 
*Huddersfield, 1, 2 
(J.8.), 9 (R.B.) 
Keighley, 17 
Otley, 16 
Skipton, 18 
Wakefield, 
(R.B.) 
Circuit 13—Yorkshire 
His Hon. JUDGE 
KssE NHIGH 
*Barnsley, 2, : 
Glossop, 23 _ 
Pontefract, 
Rotherham, ‘is, 16 
*Sheffield, 1 (J.S.). 
(R.), 10, 11, 17, 18, 
22 (J.8.) 


Circuit 14—Yorkshire 
His Hon. JUDGE 
STEWART 
Kasingwold, 
Harrogate, 
Helmsley, 
Leeds, 2. 9, 10 (J.8.), 
11(R.), 16,170. 8.) 
22 (R.B.) 
Ripon, 15 
Tadcaster, | 
York, 8 


Circuit 16—Yorkshire 
His Hon, JUDGE 
GRIFFITH 
Beverley, 3 (R.), 4 
Bridlington, 
Goole, 15 
Great Driffield, 
+* Kingston - upon - Hull 


3, 8 (B.) 


16 
7 (1S. 
5, Is 


(J.8.), 


15, 22 (R.) 





4 (K.), J1 


7 (R.), 8 (R.), 9, 
10, 11 (J.S.). 14 
(R.B.), 21 (R.) 
New Malton, 
Pocklington, 
*Scarborough, 1, 2, 
8 (R.B.) 
Selby, 
Thorne, 17 
Whitby, 
Circuit 17—Lincoln- 
shire 
His Hon. JUDGE 
LANGMAN 
Barton-on-Humber, 
+* Boston, 10 (R.), 17 
31 (R.B.) 


Brigg, 

Caistor, 23 

Gainsborough, 18 (R.), 
21 


Grantham, 18 
t*Great Grimsby, 1, 2 
(J.8.), 3 (R.B.), 4, 
15, 16 (J3.S.) (R. 
every Wednestay) 
Holbeach, 11 
Horncastle, 8 
*Lincoln, 3 (R.) (R.B.), 


‘ 

*Louth, 22 

Market Rasen, 3 (R.) 
Scunthorpe, 7 (R.), 14 
Skegness, 4 (R.) 
Sleaford, 8 (R.) 
Spalding, 10 

Spilsby, 9 


Circuit 18—Notting- 
hamshire 
His Hon. JUDGE 
HILDYARD, K.C. 
Doncaster, 2, 3, 4, 21 
East Retford, 1 
Mansfield, 7, 8 
Newark, 11 (R.). 14 
*Nottingham, % (R.B.), 
10 (J.S.), 11, 16,17 
18 (B.), 22 
Worksop, 8 (R.), 15 


Circuit 19—Derbyshire 
His Hon. JUDGE WILLES 
Alfreton, 8 
Ashbourne, 1 
Bakewell, 
Burton-on-Trent, 9 
R.B.) 


Buxton, 7 
*Chesterfield, 4, 11 
*Derby, 2, 15 (R.B.), 

16, 17 (J.5.) 

Iikeston, 15 

Long Eaton, 

Matlock, 

New Mills, 

Wirksworth, 





Circuit 20—Leicester- 
shire 
His HON. JUDGE 
GALBRAITH, K.C. 
Ashby-de-la-Zouch, LO 


*Bedford, 8 (R.B.), 16 
Bourne, 
Hinckley, 

Kettering, 15 
*Leicester, 1, 2 (J.S.) 
(B.), 3 (B.), 4 (B.) 

Loughborough, 8 
Market Harborough, 
Melton Mewbray, 13 
Oakhain, 

Stamford, 


Wellingborough, 17 


Circuit 21—Warwick- 
shire 
His Hon. JUDGE DALE 
His Hon. JUDGE 
FINNEMORE (Add.) 
*Birmingham, 1,2, 3,4, 


7, 8, 9, 10, 11, 14, 
15 (B.), 16, 17, 18, 
21, 22 


‘| Circuit 22—Hereford- 


shire 
His Hon. 
REEVE, 
Bromsgrove, 
Bromyard, 9 
Evesham, 16 
Great Malvern, 14 
Hay, 
*Hereford, 8, 
*Kidde wae Nat |, 
Kington, 
Ledbury, 2 
*Leominster, 7 
*Stourbridge, 3, 
Tenbury, 17 
*Worcester, 4, 11 


Circuit 23 — North- 
amptonshire 
His HON.JUDGE FORBES 
Atherston, 
Banbury, 2 (R.B.), 16 
Bletchley, 15 
Chipping Norton, 9 
*Coventry, 1 (R.B.), 14 
Daventry, 
Leighton Buzzard, 1 
*Northampton, 8 (R.), 
11 (R.B.), 21, 22 
Nuneaton, 2 
Rugby, 10, 17 (R.) 
Shipston-on-Stour, 8 


Circuit 24 — Mon- 
mouthshire 
HON. JUDGE 
THOMAS 
Abergavenny, 11 
Abertillery, 8 
Bargoed, 9 
Barry, 3 
t+*Cardiff, 1, 2, 4, 5 
Chepstow, 14 
Monmouth, 21 
t*Newport, 17, 18 
Pontypool and Blaen- 
avon, 16 
*Tredegar, 10 


Circuit 25—Stafford- 
shire 

His Hon. JUDGE 
CAPORN 

*Dudley, 1, 8 (J.S.), 22 

*Walsall, 3, LO(J.S.), 17 

*West Bromwich, 2, 9 
(J.8.), 16 (J.S.), 23 

*Wolverhampton, 4, 
11 (J.S.), 18 


Circuit 26—Stafford- 
shire 
His Hon. JUDGE 
FINNEMORE 
Burs!em, 
*Hanley, 
Leek, 14 
Lichfield, 9 
Newcastle-under- 
Lyme, 15 
*Stafford, 4 
*Stoke-on-Trent, 2 
Stone, 
Tamworth, 10 
Uttoxeter, 


Circuit 27—Middlesex 
His Hon. JUDGE TUDOR 
REES 
Whitechapel 

at Shoreditch County 
Court), 4, 11, 


Circuit 28-Shropshire 
His Hon. JUDGE 
SAMUEL K.C,. 

Brecon, 
Bridgnorth, 
Builth Wells, 
Craven Arms, 
Knighton, 
Llandrindod Wells, 
Llanfyllin, 11 
Llanidloes, 2 
Ludlow, 7 
Machynlleth, 4 
Madeley, 10 


JUDGE ROOPE 
K.C. 
18 


15 


10 


HIs 


3, 17, 138 


(Sitting 





*Newtown, 3 
Oswestry, & 
Presteign, 

*Shrewsbury, 14. 17 
Wellington, 15 
Welshpool, 0 
Whitchurch, 16 


Circuit 29—Caernar- 
vonshire 

His HON. JUDGE EVANS, 
K.C 


Bala, 3 
+* Bangor, 14 
Blaenau Festiniog, 
*Caernarvon, 10 
Colwyn Bay, 17 
Conway, 
Corwen, 8 
Denbigh, 12 
Dolgelly, 9 
Flint, 16 (R.) 
eg 15 
Holywell, 
L lendudno, 
Llangefni, 
Llanrwst, 11 
Menai Bridge, 
Mold, 16 (R.) 
*Portmadoc, 
Pwllheli, 11 (R.) 
Rhyl, 4 
*Ruthin, 
Wrexham, 2, 3 


Circuit 30 — Glamor- 
ganshire 
His Hon. JUDGE 
WILLIAMS, K.C. 
*Aberdare, 1 
a 21 (R.), 22, 


Cc aaaee, 17 wm f 
Merthyr T ‘vafil, : 
*Mountain Ash, 2" 
Neath, 15, 16, 17 
*Pontypridd, 9, 10, 11 
Port Talbot, 18 
*Porth, 7 
*Ystradyfodwg, 8 


Circuit 31—Carmar- 
thenshire 
His Hon. JUDGE 
Morris, K.C. 
Aberayron, 
+* Aberystwyth, 
Ammanford, 2, 18 
Cardigan, 
+*Carmarthen, 1 
+* Haverfordwest, 
Lampeter, 5 
Llandilo, 
Llandovery, 
Llanelly, 4, 17 
Narberth, 15 
Newcastle-in- Emlyn, 
Pembroke Dock, 14 
*Swansea, 7, 8, 9, 10, 


Po 


Circuit 32—Norfolk 
His Hon. JUDGE 
ROWLANDS 
Beccles, 
Bungay, 
Diss, 
Downham Market, 
East Dereham, 2 
Eye, 1 
Fakenham, 8 
t*Great Yarmouth, 17, 
18 


Harleston, 7 
Holt, 3 
t*King’s Lynn, 10, 11 
t+ Lowestoft, 
North Walsham, 9 
*Norwich, 14, 15, 16 
Swaffham, 
Thetford, 
Wymondham, 


Circuit 33—Essex 
His Hon. JUDGE 
HILDESLEY, K.C. 
Braintree, 
*Bury St. Edmunds, 1 
*Chelmsford, 21 
Clacton, 
Colchester, 16, 17 
Felixstowe, 2 
Halesworth, 
Halstead, 
Harwich, 4 
t*Ipswich, ’9, 10, 11 
Maldon, 
Saxmundham, 8 
Stowmarket, 
Sudbury, 
Woodbridge, 


Circuit 34—Middlesex 
His Hon. JUDGE 
AUSTIN JONES 
His HON. JUDGE TUDOR 
REEs (Add.) 
Uxbridge, 1, 8, 15 


Circuit 35 — Cam- 
bridgeshire 
His Hon. JUDGE 
CAMPBELL 
Biggleswade, 1 
Bishops Stortford, 2 





9 (R.), 1 


*Cambridge, 
( 16 (J.8.) 


Hitchin, 7 
*Huntingdon, 4 (1 
Luton, 3 (J.S.) (I 
18 (R.B.) 
March, 
Newmarket, 14 
*Oundle, Lt 
Peterborough, 
8,9 
Royston, 
Saffron Walden, 
Thrapston, 
Wisbech, 4 (R.), 1 


Circuit 36—Berkshire 
His Hon. JuDGE Hurst 
*Aylesbury, 3, 4, 18 
(R.B.) 
Buckingham, 1, 15 
Henley-on-Thames, 14 
Oxford, 14 (R.B.), 17 
Reading, 3 (R.B.), 9, 
10, 11 
Thame, 
Wallingford. 7 
Wantage, 
*Windsor, 
Witney, 2 
Circuit 37—Middlesex 
His Hon. JUDGE 
HARGREAVES 
Chesham, 1 
*St. Albans, 15 
West London, 2, 3, 7, 
9, 10, 14, 16, 17 


Circuit 383—Middlesex 
His Hon. JUDGE ALCHIN 
Barnet, 1, 15 
*Edmonton 3, 4, 8, 10, 
o Ady 20 
Hertford, 2 
Watford, 9, 16 


Circuit 39—Middlesex 

His HON. JUDGE 
ENGLEBACH 

Shoreditch 1, 3, 4, 7, 

8, 10, 11, 14, 15, 17, 
18, 21, 22 

Circuit 40—Middlesex 

His HON. JUDGE 
JARDINE, K.C, 

His Hon. JUDGE 


x.) 
i 


). 4, 


4 (R.), 


8, 15, 16 


DRUCQUER (Add.) 
JUDGE TUDOR 


His Hon. 





Circuit 41—Middlesex 
His HON. JUDGE 
EARENGEY, K.C. 
His HON. JUDGE TREVOR 
Hunter, K.C. (Add.) 
Clerkenwell, | a ae 
4, 7, 8. 9, 10, 11, 1s, 
1b. <6 17, 18, 21, 
22. 23 
Circuit 42—Middlesex 
His Hon. JUDGE DAVID 
Davies, K.C. 
Bloomsbury, 1, 2. 3, 
4, 7, 8, 9, 10, 11, 14, 
15, 16, 17, 18 


Circuit 43—Middlesex 
His HON. JUDGE LILLEY 
His HON. JUDGE 
DRUCQUER (Add.) 
Marylebone, 1, 2, 3, 4, 
8, 9, 10, 11, 15, 16, 
17, 18, 22 


Circuit 44—Middlesex 
His Hon. JUDGE SIR 

MORDAUNT SNAGGE 

His Hon. JuDGR AUSTIN 
JONES (Add.) 

bare ee E 1, 2S. 

.. SS 10, 11, 14, 
6, 17, 18 


men! 45—Surrey 
His Hon. JUDGE 
HANCOCK, M.C. 
His HON. JUDGE 
Hurst (Add.) 
*Kingston, 1, 4, 8, 11, 


15, 18 
*Wandsworth, 2, 3, 7, 
9, 10, 14, 16, 17 


Circuit 46—Middlesex 
His Hon. JUDGE 
DRUCQUER 


Brentford, 3, 7, 10, 
mj 
*Willesden, 1, 2, 4, 8, 
9, 11, 15, 16, 18 


Circuit 47—Kent 
His Hon. JUDGE WELLS 

His Hon. JUDGE 

Hurst (Add.) 
——- 1, 2, 3, 4, 
8; a it, 1471 15, 


17 
Wool aah 9, 16 





Circuit 48—Surrey 


His HON. JUDGE 
Konstam, C.B.E., K.C. 
Dorking, 
Epsom, 2, 9 
*Guildford, 10 
Horsham, 
Lambeth, 1, 3. 4, 7, 
8, 11, 14, lo 
Redhill, 16 


Circuit 49—Kent 


His HON. JUDGE 
CLEMENTS 
Ashford, 7 

*Canterbury, | 
Cranbrook, 

Deal, 

*Dover, 2 
Faversham, 
Folkestone, 
Hythe, 

*Maidstone, 11 
Margate, 

*Ramsgate, 

+* Rochester, 16, 17 
Sheerness, 
Sittingbourne. 
Tenterden 14 


Circuit 50—Sussex 


His HON. JUDGE 
AUSTIN JONES 
His HON. JUDGE 
ARCHER, K.C. 
Arundel, 4 
Brighton, 3, 10, 17, 13 
+*Chichester, 11 
*Eastbourne, 9 
*Hastings, 8 
Haywards Heath, 
*Lewes, 
Petworth, 
Worthing, 15 


(Add.) 


Circuit 51 — Hamp- 
shire 


Hon. JUDGE 
TOPHAM, K.C. 
Aldershot, 11, 12 
Basingstoke, 9 
Bishops Waltham, 2 
Farnham, 18 
*Newport, 23 
Petersfield, 
+* Portsmouth, 3, 
10, 17 
Romsey, 4 
Ryde, 
+*Southampton, 1, 3, 
15, 16 (B.) 
*Winchester, 16 


HIs 


7 (B.), 


Circuit 52—Wiltshire 


His HON. JUDGE 
JENKINS, K.C. 
*Bath, 3, 10 
Calne, 5 
Chippenham, 22 
Devizes, 14 
*Frome, 1 
Hungerford, 
Malmesbury, 10 (R.) 
Marlborough, 15 
——. 
*Newbury, 
*Swindon, 2, 8 
‘Trowbridge, 
Warminster, 7 
Wincanton, 11 


Circuit 53—Glouces- 
tershire 


His HON. JUDGE 
KENNEDY, K.C. 
Alcester, 
*Cheltenham, 1, 
Cirencester, 10 
Dursley, 
+*Gloucester, 3, 14 
Newent, 
Newnham, 7 
Northleach, 
Redditch, 4 
Ross, 
Stow-on-the- Wold, 
Stratford-on-Avon, 17 
Stroud, 8 
Tewkesbury, 
Thornbury, 
Warwick, 13 
Winchcomb, 


2, 15 


Circuit 54—Somerset- 
shire 

Hon. JUDGE 

WETHERED 

t$ Bridgwater, 2 


HIs 


+* Bristol, 1. , 4 (B.), 
7, 14 (J 8), 15 (R.) 
16, 17, 18 (B.) 
Minehead, 15 
*Wells, 8 
Weston- super - Mare, 
9, 10 





1942. 


Circuit 55 — Dorset- 
shire 


His Hon, 
K.C, 
Andover, 0 
Blandford. 16 
*Bournemouth, 10(R.), 
11 (J.S.), 14, 15 
Bridport, 22 
Crewkerne, 15 (R.) 

* Dorchester, 4 
Lymington, 3 

+Poole, 2, -¢ ( (R.) 
Ringwood, 

*Salisbury, ." 
Shaftesbury, 7 
Swanage, 1d 

*Weymouth, ! 
Wimborne, 21 

*Veovil, 10 


JUDGE CAVE, 


Circuit 56—Kent 


His Hon. JUDGE Sik 
GERALD Hurst, K.C. 
Bromley, 2, 8. 9 
*Groydon, t (BR), 4 
8 (R.), 10 cit’ ‘B.). 
Ii, 15, 16; 18, 22 
(R.B.) 

Dartford, 7 

Kast Grinste ua 





Gravesend, 
Sevenoaks, : 
Tonbridge, 
Tunbridge Wells, 10 


Circuit 57-Devonshire 


His Hon. JUDGE 
THESIGER 

Axminster, 7 

+* Barnstaple, 15 
Bideford, 1 
Chard, 8 

+Exeter, 3, 4 
Honiton, 
Langport, 7 (R.) 
Newton Abbot, LO 
Okehampton, 
South Molton, 17 
‘Taunton, 
Tiverton, 9 

*Torquay, 1, 2 
Torrington, 
Totnes, 11 
Wellington, 14 


Circuit 58—Essex 
His HON. JUDGE TREVOR 


HUNTER, K.C. 
Brentwood, 15 (R.) 
Gray’s Thurrock, 3 

(R). 

Ilford, 1, 7 (R.), 14 

(R.), 15 
Southend, 2 (R.), 9, 

10 (R.), 11, 16 

(R.B.) 


Circuit 59—Cornwall 


His Hon, JUDGE 
ARMSTRONG 
Bodmin, 9 
Camelford, & 
Falmouth, 22 
Helston, 
Holsworthy, 4 
Kingsbridge, 10 
Launceston, 
Liskeard, 17 (R.) 
Newquay, 7 
Penzance, LY 
+*Plymouth, 1, 2. 
16 (R.) 
Redruth, 17 
St. Austell, 7 (R.) 
Tavistock, | 
+*Truro, 18 


The Mayor’s & City: 
of London Court 


His HON. JUDGE 
DODSON 
His Hon. JUDGE 
BEAZLEY 
His HON. JUDGE 
THOMAS 
His HON. JUDGE 
McCLURE 
Guildhall, 1, 2 (A., 
3, 4, (J.S.), 7, 8, 
5 Cy mm i 
(J.S.), 14, 15, 16 
(A.), 17, 18 (J.S.), 
21 
* = Bankruptey 
Court 
t Admiralty 
Court 
(R.) Registrar 
(J.S.) = Judgment 
Sumumonses 
(B.) = Bankruptcy 
(R.B.) = Registrar in 
Bankruptcy 
(Add.) Additional 
Judge 
(A.) = Admiralty 
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Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 


Mortgagee in Possession Purchasing Equity of Redemption. 


Q. A client of ours some years ago advanced money on two 
properties to the same borrower, but by separate mortgage deeds. 
The borrower defaulted in payment of interest and for some time 
the lender has been receiving the rents, and accounts as to the 
state of the mortgage have been kept by his accountants. We 
assume in effect the receipt of the rents has made the lender 
mortgagee in possession. We now understand the borrower is 
prepared to convey the properties to the lender in consideration 
of the borrower being discharged from all liability under the 
mortgage and the principal and interest due thereunder. Can 
this be done without an order of court ? It seems to us it is an 
ordinary sale by the borrower to the lender and that the con- 
sideration is the amount of mortgage principal and interest. 

A. It should be noted that unless the mortgagee began to 
receive the rents before the 2nd September, 1939, his doing so 
is contrary to the Courts Emergency Powers Act, 1939, and 
Possession of Mortgaged Land (Emergency Provisions) Act, 
1939. The proposed sale of the equity of redemption, assuming 
of course there is no pressure or duress, does not of itself require 
leave of the court. Uthwatt, J., in Sun Life Assurance Society 
v. Relton (1942). 86 Sou. J. 210, held (contrary to his own opinion) 
that the decision of the Court of Appeal in Smart Bros. v. Ross, 
86 SoL. J. 20 (a hire-purchase case) compelled him to say that leave 
of the court was required. Smart Bros. v. Ross was, however, 
reversed in the House of Lords (The Times, 24th July, 1942). 

If possession, i.e., receipt of rents, was properly taken before 
2nd September, 1939, it is advised that this fact should be recited, 
as such possession would bring the case outside the Acts apart 
from the decisions quoted. If, however, possession was illegally 
taken, say nothing about it in the conveyance. It is advisable 
in the circumstances that the mortgagee should be separately 
advised, and that that fact should be mentioned in recital. 

Stamp duty will be ad valorem on the actual amount owing 
(s. 57 of Stamp Act). If it is a condition of the agreement that 
the borrower shall obtain a release from both mortgages, this 
should appear by recital, even if there are two conveyances ; and 
if one mortgage does not exceed £500, but the aggregate amount 
owing is over £500, a certificate of not exceeding £500 must be 
inserted. 

Farm Worker’s Cottage. 

Q. A farm cottage is occupied by a farm worker as a lenant, 
but he does not work on the landlord’s farm, but on an adjoining 
farm. The landlord is working a few acres himself, but the rest 
of his farm is let to another farmer. The landlord gives a notice 
to quit, and it is thought may apply to the agricultural committee 
for a certificate that the house is required for a farm worker in 
connection with his (the landlord’s) land worked by another 
farmer. The worker, who is the tenant of the cottage, is working 
for other farmers whose acreage is about twice that of the 
landlord’s acreage. 

(1) Has the farm worker any right to approach the agricultural 
committee opposing the issue of a certificate on the facts ; and 

(2) If not, and the certificate is issued, at the hearing before 
the court, can the court exercise a discretion on the ground that 
they do not think it reasonable because of his actual agricultural 
employment on a bigger farm, despite the issue of an agricultural 
certificate ? 

A. (1) The farm worker has no right to approach the agricul- 
tural committee. If, however, they were approached on the 
matter, they might agree to receive representations from the 
tenant. 

_ (2) The court can, in spite of the issue of a certificate, exercise 
a discretion on the ground indicated. 


Appeal against District Valuer’s Decision. 

(). What method of appeal is allowed against the decision of 
the district valuer to a person who has lost his chattels through 
enemy action and is not satisfied with the value suggested for 
compensation by the district valuer or chief valuer? Is any 
appeal allowed to the courts, or has the injured party any redress 
at all ? 

A. The position is that the Board of Trade operates the 
schemes (s. 59 (1)) through the fire offices and Lloyd’s under- 
writers as agents (s. 79). It is also under s. 79 presumably that 
district valuers are appointed as agents for valuation purposes, 
and no doubt where there is a grievance an application can be 
made to the Board of Trade. The latter, however, are in exactly 
the same position as an insurance company insuring chattels 
privately, and if they undervalue the chattels insured, they 
would, if private individuals, be liable to an action for a declara- 
tion or for breach of contract. The Crown, however, may only 
be proceeded against by petition of right. There is no provision 


in the Avt for an appeal against the valuation by a district valuer. 


Review. 


Excess Profits Tax and N.D.C. By N. E. Musror, M.A., LL.B., 
of Gray’s Inn, Barrister-at-law. 1942. Demy 8vo. pp. xxxii 
and (with Index) 418. London: Sir Isaac Pitman & Sons, Itd. 
25s. net. 

This book is not merely an annotation of the statute law (which 
is given in full, but is designed to be a discussion and an explana- 
tion of the two taxes. An invaluable adjunct is provided in the 
shape of insets of model balance sheets and tax computations. 
These insets can be unfolded and opened out, and they facilitate 
the task of solving the many problems arising under the rules of 
practice adopted by the Inland Revenue. The learned author 
acknowledges the expert assistance he has received from 
collaborators, who hold positions which prevent the publication 
of their names. The work may therefore be regarded as 
authoritative, both on the legal and on the practical side. 








Societies. 


BRITISH RECORDS ASSOCIATION, 

At the tenth annual conference of this Association, held at Vintners 
Hall, on the 17th November, Mr. R. B. PvuGu spoke on war-time disasters 
and post-war opportunities. He doubted whether archivists had had or 
would have many genuine disasters in this war, but foresaw that one of 
the most difficult decisions at the return of peace would be whether or 
not to reassemble in one place the records which air-raid defence had 
forced their custodians to disperse from one place. For several reasons 
he preferred to disperse the public records permanently rather than 
concentrate them. Accommodation would be difficult to build, and the 
hopes of public archivists for a bright future would depend upon their 
asserting their importance in the early days of peace and offering the public 
the nearest possible approach to their accustomed facilities with the least 
possible delay. They could more easily establish some kind of service if 
they kept the public records where they were than if they insisted upon 
complete rehabilitation before access were renewed. Moreover, some 
continuation of dispersal might be demanded by considerations of defence. 
To have a multiplicity of repositories, in former days intolerable, might 
not be ideal to-day, but modern science had robbed it of many of its 
disadvantages. Transport would be much improved by the extension of 
air services. There would be an enlarged use of micro-photography and 
perhaps also of colour printing. Direct contract between the searcher 
and his material would be less frequent. A possible scheme after the 
war might include a main repository in London which would contain some 
of the most frequently-consulted classes and would also be a centre for 
experiment, administration and general direction, a place of general advice 
and guidance and a store for micro-photographs. It should contain 
adequate search rooms and a first-class library. A considerable number of 
small branch repositories throughout the country would offer some research 
facilities, but would be mainly concerned with supplying London with 
specified documents on request. 

Dispersal might not be the only way of dealing with those classes of records 
which at the outbreak of the war were under the direct care of the Master 
of the Rolls; but for those numerous groups which had hitherto eluded 
him it was the only possible method. One of the most baffling problems 
which had faced the Record Office in the past had been the housing of 
new classes and groups of departmental records. Hitherto it had been 
felt that the Master of the Rolls could not effectively control documents 
not in a building under his immediate charge. A radical change of policy 
was necessary. All attempt to bring this mass of material into a single 
building should be abandoned ; it should be left where it was, and after 
the review of each collection a declaration should be made that it was to be 
deemed as fully in the charge of the Master of the Rolls as if it had been 
transferred to Chancery Lane. The staff of the Record Office would then 
be able to intervene in the interest of the records at an earlier stage, while 
those departments which preferred to keep their records under their own 
eye would be largely satisfied. State control was being extended, with 
public approval, in every direction ; it would be in line with this tendency 
to give the Master of the Rolls a general power of supervision over all 
written historical material. Existing methods of custody should not 
be disturbed if they were adequate. Obvious advantages would be 
uniformity of standards, an interchange of staff, a pooling of ideas, mutual 
help and even the availability in one type of repository of documents 
properly belonging to another. The scheme demanded by its very nature 
a system of dispersal. 

The archivist of the past had had as his chief duty to make records 
intelligible in order that law suits could be conducted and titles established. 
He had quite clearly been a prop of the administrative fabric. Law had 
been simplified, Government functions complicated, but the archivist had 
not altered his condition pari passu. In the years to come he should be 
far less the humble servant of the department of state and far more the 
honoured cousin of the historian. 

Mr. F. G. Emmison wondered whether inspectors of the Record Office 
could visit repositories which had been closed down for the war, and make 
sure that documents were not suffering damage from lack of air or of 
heating. 





The directors of the Legal & General Assurance Society, Ltd., have 
declared an interim dividend for the year 1942 at the same rate as for the 
previous year, namely, one shilling per share less income tax, payable on 
the Ist January, 1943. 
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Notes of Cases. 


KINGS BENCH DIVISION, COURT OF APPEAL, 
AND HOUSE OF LORDS. 
Yorkshire Dale Steamship Co., Ltd. v. Minister of War 
Transport : “ The Coxwold.” 
Viscount Caldecote, C.J. 4th July, 1941. 

Scott, MacKinnon and Luxmoore, L.JJ. 30th July, 1941. 
Viscount Simon, L.C., Lord Atkin, Lord Macmillan, Lord Wright and 
Lord Porter. 19th May, 1942. 

Insurance (Marine)—Stranding of ship during war-like operation—W hether 

marine or war risk. 


Appeal from a decision of Viscount Caldecote, C.J., on a special case . 


stated by an arbitrator. 

A motor vessel *‘ The Coxwold,”’ requisitioned by the Minister of War 
Transport, was insured by her owners, the plaintiff company, against marine 
risks for a voyage, the liability for war risks being accepted by the Minister. 
During the voyage, which was made in convoy, the ‘* Coxwold,”’ which was 
admittedly engaged in a war-like operation, stranded. The question 
whether the shipowners could claim for the casualty as a war risk was 
referred to an arbitrator, the arbitrator finding (a) that there was no negligent 
navigation on the part of the vessel; (5) that the course steered appeared 
to be a safe one and was accurately followed; (c) that there was an 


unexpected and unexplained tidal set which carried the vessel some miles 


out of her course ; (d) that the set could not be detected by those on board 
her ; and (e) that at the time of the stranding there was heavy rain. 


could recover from the Minister for the loss of the vessel. 

ViscounT CaLpDEcoTE, C.J., said that the arbitrator’s finding that the 
loss was due to the war-like operation was a question of law, which was open 
to review (see The Geelong [1923] A.C. 191; 66 Soi. J. 404; The Clan 
Matheson [1929] A.C. 514; and Attorney-General vy. Ard Coasters, Ltd. 
{1921] 2 A.C. 141). The shipowners could not succeed unless they could 
show that the loss was proximately caused by a peril insured against. 
That was the effect of s. 55 of the Marine Insurance Act, 1906; and see 
per Lord Atkinson in The Matiana and The Petersham [1921] 1 A.C. 99, 
at p. 119; 64 SoL. J. 737. Counsel for the shipowners relied on the fact 
that the ‘‘ Coxwold””’ was admittedly engaged in a war-like operation, 
citing The Warilda [1923] A.C. 292; 67 Sox. J. 455, as justifying his 
proposition that because the ship was engaged in a war-like operation and, 
in being so engaged, suffered damage, it was a necessary finding that the 
damage was proximately caused by the war-like operation. It must have 
been held there that the collision was due to the war-like operation. It was 
necessary to look a little further than The Warilda, supra, to see whether 
the proposition was justified. He referred to Attorney-General v. Ard 
Coasters, Ltd, supra, The Trevanion [1929] A.C. 534, at p. 538, The Clan 
Matheson, supra, which showed that not everything which befalls a ship 
on war-like operations was proximately caused by those operations, and 
said that a large part of the difference between 7'he Matiana, supra, and 
the present case was the fact that the ‘* Matiana’”’ was not on a war-like 
operation. As that case was not contrary to any of the decisions referred 
to here, the stranding was a result of war-like operations. Was this one of 
the exceptional cases of a warship on a war-like operation being subjected 
to a very unusual storm and suffering damage ? The unexpected and 
unexplained tidal set was not enough to make the ship fail to prove that 
this was a loss due to the war-like operations. That was one of the cireum- 
stances of the ‘‘ Coxwold’s ’’ voyage in convoy, just as it was that she was 
unable to get a clear view of the lighthouse, or that she was steaming without 
navigation lights and zigzagging. It would be wrong to treat the collision 
cases on any different principle from the stranding cases. There must 
be judgment for the shipowners. The Minister appealed. (Cur. adv. vult.) 

Scort, L.J., said that the issue was very nearly whether a loss during a 
war-like operation was therefore a loss by a war-like operation, that was, 
proximately caused by it. 
operation ”’ were a description of the peril constituting the cause of the loss, 
and that cause must be the proximate cause within s. 55 of the Marine 
Insurance Act, 1906. That was decided clearly in lonides v. Universal 
Marine Insurance Company, 14 C.B. (N.s.) 259, and the section did not alter 
the law. The stranding of the ** Coxwold ” in the circumstances described 
was not only prima facie a loss by perils of the sea, as many war losses 
might also be, but was, on all the facts found, in no sense a loss by *‘ war-like 
operations.” As 7'he Petersham and The Matiana, supra, decided that sailing 
without lights even during war was not per se a war-like operation, the 
reliance by the Court of Appeal in British and Foreign Steamship Co., Ltd. 
v. R. [1918] 2 K.B. 879 ; 62 So. J. 701, on that fact as evidencing a war-like 
operation must be treated as mistaken. On the other hand, where a 
collision occurred because vessel A, engaged on a war-like operation, ran 
into vessel B, whether B was or was not also engaged on a war-like operation, 
A suffered a loss by a war peril (see Attorney-General v. Ard Coasters, Ltd., 


He left | 


for the opinion of the court the question whether on the facts the plaintiffs | ‘ 
| correct. 


set of the tide which drove her on to the rocks. It was argued for the 
plaintiffs that, in a war-like operation, a loss prima facie suffered by the 
impact of the vessel moving in the course of that operation was a loss by 
war risk, reliance being placed on Attorney-General v. Ard Coasters, Ltd., 
supra, especially Lord Finlay’s opinion ; and on Attorney-General v. Adelaide 
Steamship Co., Ltd., per Lord Sumner [1923] A.C., at p. 301; that negligence 
did not displace that presumption; and that causes not war-like might have 
contributed, and yet the loss remain a war loss. The war-character of the 
‘“* Coxwold’s ” adventure was nothing more than an irrelevant circumstance. 
There was no chain of causation between that character and the stranding. 
The appeal must be allowed. 

MacKinnon and Luxmoorg, L.JJ., agreed. 

The shipowners appealed. 

The House took time. 

Lorp Simon, L.C., said that the arbitrator’s view must be taken to 
have been that, though the tidal set would have brought the vessel nearer 
to the land than she would otherwise have been, it was the combination 
with that of the alteration of course ordered for the avoidance of an enemy 
submarine, and persisted in for half an hour without subsequent correction, 
which was the effective explanation of the disaster. The ** Coxwold” 
stranded accidentally. No misfortune could be more marine in its nature, 
but the question was not whether the stranding was a marine risk, but 
whether it was to be regarded as a consequence of war-like operations ; and 
that depended on whether in the practical sense in which a policy of 
insurance must be interpreted and applied the dominant or determining 
cause of the disaster was war-like operations. Section 55 of the Marine 
Insurance Act, 1906, insisted on the proximity of the cause, but the 
proximate cause was not necessarily the cause which operated last. A way 
must be steered between two propositions, neither of which was itself 
It was not correct to say that because a vessel was engaged in a 
war-like operation everything that happened to her during her voyage was 
proximately caused by, or was a proximate consequence of, a war-like 


| operation. Neither was it correct to say that, because the accident was of 





The words ‘‘ consequences of a war-like | 


supra ; Commonwealth Shipping Representative v. Peninsular and Oriental | 


Branch Service, supra ; and Attorney-General v. Adelaide Steamship Co., Ltd. 
[1923] A.C. 292, at p. 301). If, however, the commercial ship was, so to 
speak, the actor in the collision, the loss of the other ship might not be a 
war-risk loss. The above decisions on one side or the other of the line 
indicated that the conclusion in the present appeal should be that the 
“* Coxwold ” was not lost by a war peril. The decision of the House of Lords 
in The Clan Matheson, supra, cleared the position further. Having referred 
to Board of Trade v. Hain Steamship Co., Ltd., hislordship said that, although 
the ‘‘ Coxwold ” was no doubt engaged in a war-like operation, yet the 
contents of her cargo had nothing to do with the unknown and unexpected 





a kind which arose from a marine risk (for example, stranding or collision), 
the particular accident could not in any circumstances be regarded as the 
consequence of a war-like operation. The truth lay between these two 
extremes. There was no abstract proposition the application of which 
would provide the answer in every case except this: one had to ask oneself 
what was the effective and predominant cause of the accident, whatever 
the nature of that accident might be. A marine risk did not become a war 
risk merely because the conditions of war might make it more probable 
that the marine risk would operate and a loss would be caused. It was for 
that reason that sailing without lights or sailing in convoy were regarded 
as circumstances which did not in themselves convert marine risks into war 
risks. But where the facts as found by the judge established that the 
operation of a war peri! was the proximate cause of the loss in the above 
sense, the conclusion that the loss was due to war risk followed. Here the 
finding was that a substantial deviation from the normal course was ordered 
for the express purpose of avoiding an enemy submarine and was not 
subsequently corrected, and there was no reason for saying that the 
arbitrator in finding that the loss was the direct consequence of a war-like 
operation was disregarding what had already been laid down in previous 
decisions of the House of Lords. He (his lordship) differed from the con- 
clusion of the Court of Appeal, not for any reason of abstract law, but 
largely because of a different reading of the facts found by the arbitrator 
as constituting the cause of the loss. In order to avoid an enemy submarine 
the ‘‘ Coxwold,” under naval orders, turned at right angles to her normal 
course and continued in that direction for half an hour without subsequent 
correction ; and that fact, combined with all the other circumstances, was 
enough to support the arbitrator’s conclusion that the stranding was the 
consequence of war-like operations. The appeal would be allowed. 

The other noble lords agreed. 

CounseL: Miller, K.C., and A. J. Hodgson; The Solicitor-General 
(Sir William Jowitt, K.C.), and Cyril Miller. 

Soxicitors : Ho!man, Fenwick & Willan ; The Treasury Solicitor. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] - 


COURT OF APPEAL. 


In re Parsons; Parsons v. Attorney-General. 
Lord Greene, M.R., Lord Clauson and du Pareq, L.JJ. 
* 20th October, 1942. 

Revenue—Estate duty—Husband of testatrix disclaims legacy—W hether 
husband ‘‘ competent to dispose”’ of legacy—Finance Act, 1894 (57 & 58 
Vict. c. 30), ss. 5 (2), 22; Finance Act, 1914 (4 & 5 Geo. 5, c. 10), 8. 14. 
Appeal from a decision of Farwell, J. (ante, p. 202). 

The testatrix, by her will, bequeathed to her husband her £10,000 24 per 
cent. Consolidated Stock and gave to him a life interest in her residuary 
estate. She died in 1937 and her husband, by a deed of the 24th February, 
1938, formally disclaimed the legacy of stock, which fell into residue. The 
husband died on 30th August, 1940, and thereupon the plaintiff became 
absolutely entitled under the trusts of the will to the residuary estate of 
the testatrix. On her death estate duty had been paid in respect of the 
whole estate, and by virtue of the Finance Act, 1894, s. 5 (2), and the 
Finance Act, 1914, 8. 14, no estate duty became payable on the husband’s 
death unless the husband was during the continuance of the settlement 
‘competent to dispose’ of the residue. Section 22 of the Act of 1894 
provides: ‘* A person shall be deemed competent to dispose of property 
if he has such an estate or interest therein or such general power as would, 
if he were sui juris, enable him to dispose of the property...” By this 
summons, to which the Attorney-General was defendant, the plaintiff asked 
whether on the husband’s death any estate duty became payable in respect 
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of the legacy which he had disclaimed. Farwell, J., held that the bequest 
of the stock took effect immediately on the death of the wife, and until 
disclaimer there was a time during which the husband was competent to 
dispose of it. Accordingly, the Revenue was entitled to estate duty on 
the stock. 

Lorp GREENE, M.R., said that it was argued that upon the true 
construction of the subsection a legatee who was competent to acquire 
the right to the legacy—that was, who was competent to take it if he 
decided not to disclaam—was not competent to dispose of the subject- 
matter of the legacy within the meaning of the subsection. In his opinion, 
that argument could not prevail. The phrase ‘‘ competent to dispose ” 
was not a phrase of art, and taken by itself, and quite apart from the 
definition clause in the Act, conveyed the ability to dispose, including the 
ability to make a thing your own. The husband from the death was able 
to make the legacy his own. During the period between the death and the 
disclaimer he was ‘‘ competent to dispose’ within the meaning of those 
words. The matter was set beyond doubt by the definition clause in 
s. 22 (2) (a). There was a second argument, namely, that it was not 
sufficient to show competence to dispose, but it must be shown that that 
competence existed at the time when the settlement was in existence and 
comprised the property in question. It was only by virtue of the disclaimer 
that the Consols became settled property. Therefore, the husband was not 
competent to dispose of that settled property during the continuance of the 
settlement, because it was one and the same act which brought the property 
into the settlement and terminated his competence to dispose. In his 
judgment, that argument failed. The settlement was the will. The 
property comprised in the settlement was the residue; that residue, 
whatever it might turn out to be, was settled by the will and the date of 
the settlement was the death. The appeal must be dismissed. 

Lorp Ciauson and pu Parca, L.J., agreed. 

CounsEL: J. V. Nesbitt; J. H. Stamp. 

Souicirors: Vizard, Oldham, Crowder & 
Leicester ; Solicitor of Inland Revenue. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


CHANCERY DIVISION. 
In re Hooper’s Settlement ; Phillips v. Lake. 
Farwell, J. 4th November, 1942. 


Settlement—Executed before 1926—Ultimate trust for persons entitled ** under 
the Statutes for the Distribution of the personal estate of intestates at the death 
of the settlor’’—Settlor dies in 1941—Whether old or new law applies— 
Administration of Estates Act, 1925 (15 Geo. 5, c. 23), 8. 50 (2). 

Adjourned summons. 

By a voluntary settlement dated 12th July, 1912, H, the settlor, settled 
certain reversionary interests (which fell into possession in 1937) upon 
trust for himself for life and after his death for his children. In the event 
of there being no child of the settlor, it was provided that the settled fund 
should be held in trust ** for such person oy persons as would have been 
entitled to the settled fund under the Statutes for the Distribution of the 
personal estate of intestates at the death of the settlor had he died possessed 
thereof intestate.”” The settlor died on the 9th August, 1941, without 
having married. The trustees of the settlement by this summons asked 
whether the persons now entitled to the trust fund were the persons entitled 
under the Statute of Distribution, 22 & 23 Car. II, c. 10, or the persons 
entitled under the Administration of Estates Act, 1925. Section 50 (2) 
of the latter Act provides: ‘‘ Trusts declared in an instrument inter vivos 
made .¢. before the commencement of this Act by reference to the 
Statutes of Distribution, shall, unless the contrary thereby appears, be 
construed as referring to the enactments ... which were in force 
immediately before the commencement of this Act.” 

FarRwWELL, J., said that it had been argued that the words ** at the death 
of the settlor’’ must relate to the law which was in force at the time of 
the settlor’s death and accordingly the law to be applied was that in the 
Administration of Estates Act, 1925. On the other hand, it was said 
that these words were quite capable of a meaning which did not necessitate 
their application to the law relating to distribution, and there being an 
ambiguity, s. 50 (2) of the Administration of Estates Act, 1925, applied. 
He thought prima facie the phrase meant the law which was in force at the 
death of the settlor and, if this was so, the Act of 1925 was applicable. 
On the other hand, he was not prepared to say that this was the only 
meaning to be put uponthe words. They were capable of the other meaning. 
There was therefore an ambiguity. According to the decision of 
Luxmoore, J., in Jn re Sutton [1934] Ch. 209, if the court was satisfied there 
was an ambiguity, it was impossible to say there was a contrary intention 
so as to take the case out of s. 50 (2). The result therefore was that the 
Statute of Distribution mentioned in the settlement was 22 & 23 Car. II, 
ec. 10. 

COUNSEL: Gutch ; Wynn Parry, K.C., end Raymond Jennings ; 
K.C., and Lightman (for Goff, on war service). 

Soxicitors : Beachcroft & Co. ; Robbins, Olivey & Lake ; Torr & Co. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 


Charman v. Thomas. 
Viscount Caldecote, L.C.J., Tucker and Cassels, JJ. 


Cash, for Owston & Co., 


Vaisey, 


14th October, 1942. 


Emergency legislation—Rationing—Maximum prices—Sale of two rations— 
Whether single transaction—Rationing Order, 1939 (No. 1856), art. 6— 
Butter (Maximum Prices) (No. 2) Order, 1940 (No. 666), art. 1 (c). 


Appeal by case stated from a conviction by the justices at Aberystwyth. 





The offence charged (that of selling butter by retail at a price exceeding 
the prescribed maximum price) was a breach of the schedule to the Butter 
(Maximum Prices) (No. 2) Order, 1940, as amended by art. 1 (c) of S.R. & O., 
1940, No. 666. The Rationing Order, 1939, art. 6, provides that, except 
where the Minister otherwise authorises, rationed food may be obtained for 
household consumption only up to the prescribed amount, and only by 
means of a ration book, or leaf, or coupon or other ration document 
available for lawful use and lawfully used. Under the orders the price for 
1 lb. of butter was 1s. 7d. or 43d. for one quarter of a pound; but 24d. 
for two ounces. On 19th September, 1941, a customer in the appellant’s 
stores asked for }-lb. of butter and presented her own and her husband’s 
ration books. In respect of each book the ration was two ounces. Four 
ounces of butter were supplied, a coupon in each book was cancelled and 
the customer paid 5d. The magistrates held that the transaction was a 


_ single sale of four ounces of butter for which the maximum price was 4}d. 


and fined the appellant 10s. It was argued for the appellant. that there 
were two separate sales of two ounces each, one to the customer personally 
and one to the customer as agent for her husband, and therefore the 
maximum price was twice 24d. 

The Lorp Cuter Justice said that he did not accept the argument that 
the customer was not authorised by law to ask for more than two ounces, 
as she was perfectly within her rights in asking for four ounces. The two 
conditions which she had to fulfil were that she had to pay for it, or satisfy 
the grocer that he would be paid, and she must present coupons from 
ration books which she was lawfully using. Both those conditions were 
fulfilled, and the magistrates were perfectly right in finding that the 
transaction was for the sale of one quarter of a pound, and that the charge 
was excessive. The appeal was dismissed. 

Tucker and CassE.s, JJ., agreed. 

CounsEL: H. V. Lloyd Jones; A. E. Beecroft. 

Soxicrrors : Jaques & Co., for Smith, Davies & Jessop, Aberystwyth ; 
The Treasury Solicitor. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.) 








War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 

Apparel and Textiles. Cloth (Making-up and Use) (No. 11) 
Directions, Noy. 13. 

Apparel and Textiles. General Licence, Nov. 6, under the 
Woven Non-Wool Cloth (Manufacture and Supply) (No. 2) 
Directions, 1942, re supply of certain black-out fabrics. 

Canned Vegetables (Prohibition of Retail Sales) Order, 
Nov. 11. 

Consumer Rationing. 

of Khaki Knitting Wool. 
County Court, England. 

(Winchcomb) Order, Nov. 7. 

Customs. Export of Goods (Control) (No. 42) Order, Nov. 9. 

Food (Points Rationing) (No. 2) Order, 1942, and the Rationing 
(General Provisions) Order, 1942. General Licence, Nov. 13. 

Food. Rationing (Personal Points) Order, 1942. General 
Licence, Nov. 12. 

Goods and Services (Price Control). Boot and Shoe Repairs 
(Maximum Charges) (No. 2) Order, Nov. 9. 

India. Reserved Posts (Indian Civil Service) Rules, 1938. 
Amendments, Nov. 9. 

Ministry of Fuel and Power (Seizure of Fuel) Order, 
Nov. 10. 

Reconditioned Service Clothing. General Licence, Nov. 2, 
re Acquisition of certain clothing. 

Road Traffic and Vehicles. Motor Vehicles (Authorisation 
of Special Types) (Amendment) (No. 2) Order, Nov. 3. 


E.P. 2306. 


E.P. 2301. 


E.P. 2329. 
E.P. 2299. yeneral Licence, Nov. 9, re supply 


No. 2309/L.35. County Court Districts 


No. 2289. 
E.P. 2345. 


E.P. 2335. 
No. 2249. 
No. 2323. 
E.P. 2352. 
E.P. 2254. 


No. 2326. 





Honours and Appointments. 

The King has appointed the following to be Judges of the High Court 
in Bombay: The Hon. Narayan Swamrrao Loxor, on the retirement of 
the Hon. Sir R. S. Broomfield, and the Hon. Ertc Weston, I.C.S., on the 
retirement of the Hon. Keshavrao Balkrishna Wassooden. 


Wills and Bequests. 


Mr. Hugh Shuttleworth Holden, solicitor, Bury St. 
£120,414, with net personalty £115,919. 

Sir George Philip Langton, O.B.E., a Judge of the High Court, left 
£28,634, with net personalty £28,538. 

Mr. Charles Thurston Nicholls, solicitor, Lincoln’s Inn Fields, left £83,959, 
with net personalty £37,361. 

Sir Montagu Sharpe, K.C., of Ealing, W., left £17,675, with net personalty 
£11,111. 

Mr. George Penkivil Slade, K.C., of Lincoln’s Inn, left £25,457, with net 
personalty £23,990. 

Mr. Thomas Heath Thornely, J.P., retired solicitor, of Nursted, Devizes, 
formerly of Liverpool, left £44,729, with net personalty £39,006. 

Mr. Alfred Henry Thorn-Pudsey, solicitor, Broseley, left £2,425, with net 
personalty £2,372. 

Mr. Harold Godfrey Twist, solicitor, of Coventry, left £20,853, with net 
personalty £10,876. 


Edmunds, left 

















